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Argument 

 

EXTRAORDINARY RELIEF IS WARRANTED NOW 

1 

Introduction 

 This Court was perhaps the central innovation when Congress enacted the 

Uniform Code of Military Justice in 1950. Over the decades, it has not only fash-

ioned on the bare bones of the statute a coherent body of jurisprudence. It has also, 

and at least equally importantly, played a critical role in ensuring the rights of mili-

tary personnel (whether described as “military due process” or by other names), 

thereby reassuring the American public that the system of justice is worthy of its 

confidence. A key manifestation of the Court’s role as bulwark is the doctrine of 

unlawful command influence (UCI), both actual and (as here) apparent.  

Congress’s confidence in the Court is shown by its unique gatekeeping func-

tion with respect to access to the Supreme Court. Art. 67a(a), UCMJ; 28 U.S.C. §§ 

1259(3)-(4) (2012). No other lower federal court has a remotely comparable role. 

This case calls upon the Court to perform its highest duty: to preserve public 

confidence in the administration of justice in the armed forces. That duty requires, 

as the amici curiae have stressed,1 that it take up the serious issues presented by the 

                                            
1 The amici’s views are entitled to respect. They include former military judges 

from three of the armed forces (including Judge Mori, whose personal experience 

with UCI is chronicled in United States v. Salyer, 72 M.J. 415 (C.A.A.F. 2013)), as 



 2 

writ-appeal petition at this time. Permitting them to fester, as the government urg-

es, will turn what should be a high point in the Court’s history into the opposite. 

2 

The government’s statement of the facts is seriously flawed 

The government’s counterstatement of the facts – a part of appellate briefing 

on which the Court must necessarily be able to rely – is disingenuous and deeply 

revealing. To hear it from the government (at 6), all President Trump did was “in-

dicate[] he believed that President Obama made a ‘terrible deal’ when he traded 

Taliban detainees for Appellant.” Then, for 26 months (from June 2014 to July 

2016) “he made similar statements regarding the ‘terrible deal’ President Obama 

made to secure Appellant’s release.” Id. Not once does the answer refer, even indi-

rectly, to President Trump’s many documented references to SGT Bergdahl in haec 

verba as a traitor, his false claims that some number of soldiers died searching for 

SGT Bergdahl, or his assertion by both words and physical gestures that SGT 

Bergdahl deserves to be executed.2 

                                                                                                                                             

well as retired United States Circuit and District Judges with long experience in the 

administration of justice. We believe this is the first time a former judges’ amicus 

brief has been submitted to this Court. 

2 A cause of action against President Trump for inciting violence against other in-

dividuals who were at one of his campaign rallies recently survived a motion to 

dismiss. Nwanguma v. Trump, Civil No. 3:16cv247 (W.D. Ky. Mar. 31, 2017), 

available at   https://files.acrobat.com/a/preview/7a1309a5-b650-4c55-b414-

1f3ff81b3db1. “It’s merely the latest example of Trump’s team arguing that his 



 3 

The government’s answer asserts as fact that SGT Bergdahl deserted (p. 5). 

This is improper. He is not a deserter, the Army consistently declined to adminis-

tratively categorize him as one, and, in any event, he is entitled to the presumption 

of innocence. The answer also mistakenly recites that SGT Bergdahl “returned to 

military control . . . at the Guantanamo Bay detention facility.” Id. He has never 

been to Guantanamo. He was recovered from his longtime captors in Afghanistan. 

An answer that begins this inauspiciously does not deserve to be taken seri-

ously. 

3 

The circumstances call for extraordinary relief 

Whether a writ of mandamus should issue is a matter of discretion. The gov-

ernment disregards that fundamental proposition and seeks to reduce the matter to 

a mere checklist, with the listed factors viewed mechanically and in strict isolation 

from one another. Such an approach slights the Court’s high responsibility as well 

as the extraordinary circumstances that have given rise to the writ-appeal petition. 

                                                                                                                                             

controversial words shouldn’t be taken literally. But though that argument may 

have held water politically during the 2016 campaign, it has since repeatedly hurt 

Trump’s cause when his words have been at issue in legal proceedings.” Aaron 

Blake, A judge rules Trump may have incited violence . . . and Trump again has his 

own mouth to blame, Wash. Post, Apr. 2, 2017, available at  

https://www.washingtonpost.com/news/the-fix/wp/2017/04/02/a-judge-rules-

trump-may-have-incited-violence-and-trump-again-has-his-own-mouth-to-

blame/?utm_term=.f285c39ad09c. 
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In our view, the case handily meets the “really extraordinary cases” test invoked by 

the government (at 7) and referred to in Cheney v. United States Dist. Court, 542 

U.S. 367, 380 (2004). Indeed, for the reasons noted in the writ-appeal petition and 

ignored in the government’s answer, it would be hard to imagine a case that better 

met that description. 

Rather than drill down and seriously defend the military judge’s decision,3 

the government insists that mandamus relief should be denied because UCI issues 

can be addressed in the ordinary course of appellate review, SGT Bergdahl has not 

shown a “clear and indisputable right” to relief, and mandamus is not “necessary 

and appropriate.” These points are not well-taken.  

Of course, the service courts have repeatedly addressed UCI on regular re-

view. But as Judge Wolfe circumspectly noted in his brief concurrence below, 

Bergdahl v. Nance, Misc. Dkt. No. 20170114 (Army Ct. Crim. App. Mar. 13, 2017) 

(order) (Wolfe, J., concurring), those courts are structured differently from this 

Court. Their members are active duty officers and lack the strong statutory guaran-

tee of independence which Congress has provided for this Court.4 To look to them 

                                            
3 The government’s benediction over the decision (at 18) completely disregards the 

host of doctrinal errors identified in the writ-appeal petition. Sergeant Bergdahl has 

already adduced (and the government has stipulated to) more than enough evidence 

to meet the Court’s low threshold for apparent UCI. 

4 This Court’s independence from the President is assured not by Article III life 

tenure but by such means as a lengthy statutory term of office, the lack of a tradi-
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to dispense strong medicine on an issue that personally touches and concerns a sit-

ting President in the extraordinary way this case does is to ask a great deal.5 

For the reasons set forth in the writ-appeal petition, it is not reasonably dis-

putable that Presidents can commit UCI. The government’s effort to tease out 

grounds for debate on that basic proposition is strained and unpersuasive. Its an-

swer pointedly does not address any authority other than United States v. Hutchins, 

72 M.J. 294 (C.A.A.F. 2013). Nor has it adduced any case law to refute the authori-

ties we have cited concerning the pertinence of statements made before a President 

takes the oath. Indeed, additional case law in support of our argument has emerged 

while this case has been in briefing. See State of Hawai’i v. Trump, Civil No. 

17cv00050 (D. Haw. Mar. 29, 2017), available at 

http://www.hid.uscourts.gov/docs/orders/DKW_order.pdf, slip op. at 17 (“The 

Court will not crawl into a corner, pull the shutters closed, and pretend it has not 

seen what it has.”). Far from being a mere bystander to the judicial examination of 

                                                                                                                                             

tion of reappointment, removal of the President’s former power to unhorse the 

Chief Judge, and, most recently, repeal of the former, indefensible political balance 

test. See National Defense Authorization Act for Fiscal Year 2017, Pub. L. No. 

114-328, § 541(c), 130 Stat. ____, ____ (2016) (amending Art. 142(b)(3), UCMJ). 

5 Sergeant Bergdahl sought relief from the Army Court, not because he expected to 

receive it but in recognition of this Court’s strong preference for exhaustion. See 

C.A.A.F.R. 4(b)(1). 
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the pre-inaugural-statements issue, the Court can both learn from and contribute to 

that examination.6 

For example, President Trump has urged the Fourth Circuit to disregard his 

pre-inaugural statements in the travel ban litigation, arguing:  

The problem with campaign statements is not that they may be forgot-

ten, but that they do not prove anything about the official objective 

underlying subsequent action. Attempting to assess what campaign 

statements reveal about the motivation for later action would “mire 

[courts] in a swamp of unworkable litigation,” forcing them to wrestle 

with intractable questions, including the level of generality at which a 

statement must be made, by whom, and how long after its utterance 

the statement remains probative. 

 

Brief for Appellants, Int’l Refugee Assistance Project v. Trump, No. 17-1351 (4th 

Cir. filed Mar. 24, 2017), at 50, available at 

https://assets.documentcloud.org/documents/3524359/Doj-Brief-ca4-20170324.pdf 

(quoting Washington v. Trump, 2017 U.S. App. LEXIS 4838, at *20 (9th Cir. Mar. 

17, 2017) (Kozinski, J., dissenting from denial of rehearing en banc) (“No shortage 

of dark purpose can be found by sifting through the daily promises of a drowning 

candidate, when in truth the poor shlub’s only intention is to get elected.”)). 

                                            
6 See Eugene R. Fidell, “If a Tree Falls in the Forest”: Digesting and Publication 

Policies and the Potential Contribution of Military Courts to American Law, 32 

JAG J. 1, 28 (1982) (“Robust interaction with the other two systems would serve 

the public interest and could be achieved without compromising proper concerns 

about tailoring the military justice system to military realities and needs.”). 

https://assets.documentcloud.org/documents/3524359/Doj-Brief-ca4-20170324.pdf
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Judge Kozinski and President Trump may claim that these questions are “in-

tractable” in the context of the travel ban (a claim a number of federal judges have 

rejected), but they are hardly intractable in the context of SGT Bergdahl’s case. 

President Trump’s repeated statements vilifying him were specific; their target was 

perfectly clear; and they are not so remote in time as to have lost their probative 

value given the “low” “some evidence” threshold for apparent UCI. There is, in 

short, no “swamp of unworkable litigation” to drain. Similarly, simply claiming 

that a proposition is not “clear and indisputable,” as the government has done here, 

does not make it so. 

On the merits, the travel ban litigation does not control the outcome here be-

cause those cases involve (among other things) the intent behind particular Execu-

tive Branch actions, while apparent UCI has never required a specific intent to de-

grade public confidence in the fairness of a military justice proceeding. Such a re-

quirement would eviscerate a critical aspect of this Court’s settled jurisprudence.7 

As SGT Bergdahl’s writ-appeal petition explains (at 38 n.17), “Whether [the litiga-

tion ban] cases were rightly or wrongly decided with respect to the successive dis-

puted Executive Orders, the related propositions for which we cite them – that a 

                                            
7 In contrast, specific intent would be an element of the offense if a person subject 

to the Code were ever prosecuted under Art. 98(2) for a violation of Art. 37. Man-

ual for Courts-Martial, United States (2016 ed.), ¶¶ 22b.(2)(d), 22c.(2). There have 

been many cases of UCI over the years, but, so far as we know, no prosecutions. 
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person is not ‘made brand new simply by taking the oath of office’ and that a rea-

sonable observer does not suffer from amnesia – would remain both valid and per-

tinent.” 

Finally, extraordinary relief is necessary and appropriate.8 There is only one 

President of the United States. That he casts a long shadow over the armed forces 

is, given the text of the Commander in Chief Clause of the Constitution and provi-

sion after provision of Title 10, an understatement. He sets the command climate 

not only for the Army but for all of the armed forces. President Trump may have 

“felt like a new man” on Inauguration Day, but he has given no one the slightest 

reason to believe he has changed his mind about SGT Bergdahl and what should 

happen to him.9 

                                            
8 Unhelpfully (and presumably confident the Court would never reach the question 

of remedy), the government has not addressed what relief should be granted in the 

event the Court concludes, as we have urged, that a writ of mandamus is warrant-

ed. Setting the case for hearing would afford the Court an opportunity to ask the 

government for its views in this regard. (The government also took no issue with 

our description (at 46) of the extraordinary expenses and effort the trial will con-

tinue to entail if a dispositive ruling on the apparent UCI issue is deferred.) 

9 The news media have repeatedly offered President Trump the opportunity to dis-

avow his vilification of SGT Bergdahl. The White House has not responded to 

these inquiries. E.g., Brooke Singman, Lawyers for Bowe Bergdahl file third ap-

peal, charging Trump remarks taint trial prospects, Fox News Politics, Mar. 24, 

2017 (“The White House had no comment on the motion to appeal the decision.”); 

Corey Dickstein, Bergdahl trial delayed as his lawyers appeal to highest military 

court over Trump comments, Stars & Stripes, Mar. 23, 2017 (“The White House 

did not respond Thursday to a Stars and Stripes email and phone call seeking 

comment.”); Jonathan Drew, Judge questions effect of Trump comments on Berg-
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Conclusion 

 

 A writ of mandamus should issue dismissing the charges and specifications 

with prejudice or, in the alternative, limiting the permissible sentence to No Pun-

ishment or one that does not include confinement. 

 

      Respectfully submitted, 

 

/s/ Eugene R. Fidell 

Eugene R. Fidell 

CAAF Bar No. 13979 

Feldesman Tucker Leifer Fidell LLP 

1129 20th Street, N.W., Ste. 400 

Washington, DC 20036 

(202) 256-8675 (cellphone) 

efidell@ftlf.com 

 

Civilian Defense Counsel 

 

/s/ Franklin D. Rosenblatt 

Franklin D. Rosenblatt 

Lieutenant Colonel, JA 

CAAF Bar No. 36564 

U.S. Army Trial Defense Service 

9275 Gunston Road, Suite 3100 

Fort Belvoir, VA 22060 

(703) 693-0283 

franklin.d.rosenblatt.mil@mail.mil  

 

                                                                                                                                             

dahl case, Military Times, Feb. 13, 2017 (“A White House spokesman didn’t im-

mediately respond to a phone call and email seeking comment Monday.”); Dan 

Lamothe, Obama administration chose not to act on pardon request in Bowe 

Bergdahl’s desertion case, Wash. Post, Jan. 20, 2017 (“Sean Spicer, a spokesman 

for Trump, did not respond to a request for comment” on SGT Bergdahl’s motion 

to dismiss). 
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