
IN THE UNITED STATES COURT OF APPEALS 
FOR THE ARMED FORCES 

 
 
In re ROBERT B. BERGDAHL, ) MOTION TO FILE ARMY COURT 

) ORDER, ADD AN ISSUE, AND 
     Petitioner. ) CONSTRUE PETITION AS A 
   ) WRIT-APPEAL PETITION 
   ) 

      )  Crim. App. Misc. Dkt. 
) No. ARMY 20160650 

      )  USCA Misc. Dkt. No. 17-0069/AR 
 
 

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES 
COURT OF APPEALS FOR THE ARMED FORCES: 
 
 Petitioner respectfully moves to file the attached order of the U.S. Army Court 

of Criminal Appeals, add an issue to the one presented in his petition for a writ of 

mandamus, and construe that petition as a writ-appeal petition.  

1. This case originally raised a single important question that directly impli-

cates public confidence in the administration of justice: is it lawful for the chairman 

of the Senate Armed Services Committee (SASC) to publicly brand a specific ac-

cused as “clearly” guilty of a serious offense and threaten to conduct a hearing if he 

is not punished at a court-martial? The Army Court failed to act in a timely fashion 

on a mandamus petition seeking to overturn the military judge’s ruling on that issue. 

Having now finally acted, its ruling reveals a second important and presumably re-

curring issue -- sounding in quo warranto -- that also merits this Court’s attention: 

May the Army Clerk of Court assign appellate military judges to panels?  
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2. On 6 October 2016 petitioner filed a Petition for a Writ of Mandamus or 

Other Appropriate Writ with the Army Court. Bergdahl v. Nance, Misc. Dkt. No. 

ARMY 20160650. With it he filed a Suggestion for Consideration En Banc. On 18 

October 2016, he moved to recuse the Chief Judge of that court and to vacate a 12 

October 2016 order that had been issued “for” the Chief Judge altering the member-

ship of the panel to which his petition had been referred. 

3. SGT Bergdahl filed a Petition for a Writ of Mandamus here on Wednesday, 

9 November 2016. As a courtesy, a copy was provided to the Army Court. Yesterday 

morning, 10 November 2016, that court denied SGT Bergdahl’s still-pending peti-

tion and motion to recuse and vacate. In a footnote, its order disclosed for the first 

time that Chief Judge Risch had recused himself “prior to publication of the 12 Oc-

tober 2016 change in panel assignments.” (The manner and date of the recusal re-

main unknown to us.) Correcting what it described as one of two “scrivener’s errors,” 

the footnote further explained that the panel assignment change to which SGT Berg-

dahl objected had been made not by or for Chief Judge Risch, but by the Clerk of 

Court “in his administrative capacity.” 

 4. Rule 4(b)(1) requires petitioners for original writs to seek relief in the first 

instance from the service court, absent good cause. SGT Bergdahl therefore sought 

relief below. As the Rules Advisory Committee commented in explaining the 1995 

rules change, “It is presumed . . . that extraordinary writ cases will be addressed 
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expeditiously by the Court of Criminal Appeals. Cf. Rule 19(d)-(e).” Over a month 

having elapsed without so much as an order calling on the government to respond, 

there was good cause to deem SGT Bergdahl relieved of any further obligation to 

exhaust his remedy before the Army Court. Since that court has finally acted, the 

exhaustion issue no longer needs to be addressed. Its order is subject to review by 

writ-appeal petition and since it is devoid of reasoning, it requires no additional dis-

cussion of the issue relating to Sen. McCain. SGT Bergdahl’s mandamus petition in 

this Court should simply be construed as a writ-appeal petition. 

 5. Even though it is devoid of reasoning, the Army Court’s order denying SGT 

Bergdahl’s mandamus petition should be vacated because the membership of the 

panel was modified by an official who lacked authority to do so. In addition to the 

fact that one of the judges who participated is subject to the Dalmazzi issue, the panel 

members were assigned by the Clerk of Court under an internal operating proce-

dure.1 Article 66(a) provides in pertinent part that “[t]he chief judge shall determine 

on which panels of the court the appellate judges assigned to the court will serve and 

which military judge assigned to the court will act as the senior judge on each panel.” 

Nothing in the Code or Manual authorizes a service court chief judge to delegate 

                                            
1 The Court may wish to direct that the document setting forth that procedure be filed here. It is 
neither on the Army Court’s website nor otherwise available to the public or the bar. Cf. 28 U.S.C. 
§ 2077(a) (2012). 
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these important powers. For the Clerk of Court to assign judges to panels is as im-

proper as it would be for him to exercise the important powers Article 66(a) confers 

on The Judge Advocate General or, for that matter, for the Clerk of this Court to 

decide which senior judge should be called upon to serve under Article 142(e)(1)(A) 

and Rule 3A(a). The Army Court panel having been improperly constituted, its de-

cision must be vacated.2 Because this is a recurring issue, the Court should address 

it even though the one relating to Sen. McCain presents graver concerns for public 

confidence in the administration of justice.  

 The Court should grant leave to file the Army Court’s order, permit SGT 

Bergdahl to add the Article 66(a) issue, and construe his petition for a writ of man-

damus as a writ-appeal petition. 

 
      Respectfully submitted, 

 
/s/ Eugene R. Fidell 
Eugene R. Fidell 
CAAF Bar No. 13979 
Feldesman Tucker Leifer Fidell LLP 
1129 20th Street, N.W., 4th Floor 
Washington, DC 20036 
(202) 256-8675 (cellphone) 
efidell@ftlf.com 

 
Civilian Defense Counsel 

 
 
                                            
2 The Army Court appears not to have ruled on SGT Bergdahl’s suggestion for en banc consider-
ation. 
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/s/ Franklin D. Rosenblatt 
Franklin D. Rosenblatt 
Lieutenant Colonel, JA 
CAAF Bar No. 36564 
U.S. Army Trial Defense Service 
9275 Gunston Road, Suite 3100 
Fort Belvoir, VA 22060 
(703) 693-0283 
franklin.d.rosenblatt.mil@mail.mil  

 
Individual Military Counsel 
 
/s/ Matthew D. Bernstein 
Matthew D. Bernstein 
Captain, JA 
CAAF Bar No. 35859 
Defense Appellate Division 
matthew.d.bernstein9.mil@mail.mil 
(703) 695-0713 
 
Appellate Defense Counsel 
 

 
Certificate of Filing and Service 

 
 I certify that I have, this 11th day of November, 2016 filed and served the 

foregoing motion by emailing copies to the Clerk of the Court and the Government 

Appellate Division at the following email addresses: 

efiling@armfor.uscourts.gov 
usarmy.pentagon.hqda-otjag.mbx.usalsa-gad@mail.mil 
 
 
      /s/ Matthew D. Bernstein 
      Matthew D. Bernstein 
      Captain, JA
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