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IN A GENERAL COURT-MARTIAL 
SECOND JUDICIAL CIRCUIT, U.S. ARMY TRIAL JUDICIARY 

FORT BRAGG, NORTH CAROLINA 
 
 
UNITED STATES         )   
                                       ) 
         v.                            )            
                                    )       
BERGDAHL, ROBERT BOWDRIE  ) 
(BOWE)          ) 
SGT, U.S. Army        ) 
HHC, Special Troops Battalion    )  )   )       
U.S. Army Forces Command     )          )  
Fort Bragg, North Carolina  28310  ) 
 
 

RELIEF SOUGHT 
 

The Defense moves for an order directing the Government to provide  
certain requested disclosures.  The Defense further moves for an order requiring 
the Government to complete its discovery disclosures by 1 August 2016, and, to 
the extent it does not do so, to submit a motion by that date for in camera 
proceedings in accordance with MRE 505(h).  The Defense requests oral 
argument.   
 
 

BURDEN OF PERSUASION AND BURDEN OF PROOF 
 

  Pursuant to Rule for Courts-Martial (RCM) 905(c)(2), the Defense, as the 
moving party, has the burden of proof.  The standard of proof is a preponderance 
of the evidence.  RCM 905(c)(1).   
 
 

FACTS/ARGUMENT 
 

Discovery in the military justice system is open, broad, liberal, and  
generous. See Article 46, Uniform Code of Military Justice (UCMJ); RCM 701 
analysis, at A21-33; United States v. Guthrie, 53 M.J. 105, 107 (C.A.A.F. 2000).  
It is designed to eliminate pretrial gamesmanship, reduce the amount of pretrial 
motions practice, and reduce the potential for surprise and delay at trial.  See 
United States v. Stellato, 74 M.J. 473, 481 (C.A.A.F. 2015).  To that end, the 
Rules for Courts-Martial, the Rules of Professional Conduct, and the service 
courts impose important obligations upon a trial counsel.  For example, a trial 
counsel must disclose favorable evidence as soon as practicable and disclose 
certain additional types of evidence upon request.  See RCM 701(a)(2)(A); 
701(a)(6). 
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  Evidence that must be disclosed upon request includes items that are:  
(i) within the possession, custody, or control of military authorities; and (ii) which 
are material to the preparation of the defense.  RCM 701(a)(2)(A).  Evidence that 
is material includes that which would assist the defense in formulating strategy, 
tactics, or lines of investigation.  See United States v. Webb, 66 M.J. 89, 91 
(C.A.A.F. 2008); United States v. Eshalomi, 22 M.J. 12, 27 (C.M.A. 1986).  It is 
not limited to evidence that is exculpatory or known to be admissible at trial.  See 
Webb, supra, at 91; United States v. Adens, 56 M.J. 724, 733 (Army Ct. Crim. 
App. 2002).   
 

In complying with the above requirements, a trial counsel may not  
intentionally remain ignorant.  United States v. Trigueros, 69 M.J. 604, 611 (Army 
Ct. Crim. App. 2010).  Rather, a trial counsel must exercise due diligence in 
discovering materials in the possession, control, or custody of other military 
authorities.  Id.  Furthermore, a trial counsel’s obligation under Article 46 of the 
UCMJ includes removing obstacles to defense access to information and 
providing such other assistance as may be needed to ensure that the defense 
has an equal opportunity to obtain evidence.  E.g. Stellato, 74 M.J. at 481.               
 
  With the above principles in mind, the Defense has made numerous 
specific requests for Discovery.  An organized list of the Defense requests and 
the Government responses is attached as enclosure 1.  The underlying requests 
and responses are attached as enclosures 2-14.   
 

For those items that the Government has agreed to disclose, the Defense  
requests that the Court compel the Government to make disclosure by 1 August 
2016, or, as stated in the Court’s pretrial order, submit a motion for in camera 
proceedings in accordance with MRE 505(h).   
 

The Defense further requests that the Court compel the Government to  
disclose the specific items enumerated below:   
 
I. ITEM 4 OF FIRST DEFENSE DISCOVERY REQUEST 
 

a. Item 4 of the First Defense Discovery Request was as follows: 
 

SGT Bergdahl's complete enlistment file of source documents at, from 
or to Human Resources Command, including all documents, of 
whatever description, including both hard copy and email 
communications and memoranda of telephone conversations relating 
in any way to the extension(s) of his enlistment as well as concerning 
the defense's efforts to obtain these documents. HRC officials told 
defense that these source documents are normally given to the Soldier 
upon request, but that they would not provide them to SGT Bergdahl 
due to the "sensitivity" of his case. 
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b. The Government’s Response to Item 4 was as follows: 

 
Denied in part.  The Government has provided SGT Bergdahl’s 
enlistment file as contained in the 2014 Army Regulation (“AR”) 15-6 
investigation.  The government objects to production of “documents, of 
whatever description, including both hard copy and email 
communications and memoranda of telephone conversations relating 
in any way to the extension(s) of [SGT Bergdahl’s] enlistment” and 
documents “concerning the defense’s efforts to obtain these 
documents” on the grounds that the evidence would be irrelevant, 
cumulative or unnecessary.   

 
  Prior to sending the above request for discovery on 20 January 2016, the 
Defense tried to obtain the requested material on our own by contacting DA G1.  
Government counsel, seeming to have blocked the Defense investigation, sent 
an email to the Defense on 27 October 2015, stating the following: 
 
   We have received word from DA G1 that you are requesting records  

on SGT Bergdahl’s enlistment extension.  DA G1 has provided you 
with the dates of his enlistment extensions, however, the list of items 
you requested are items provided through the discovery process 
(emails, memoranda, contact information for witnesses, and records 
interpretation).  As such, this request should be properly formulated as 
a discovery request and provided in a comprehensive manner to 
Government counsel.  See Enclosure 15. 
 

Following a meeting with Defense counsel on 21 June 2016, the  
Government agreed to provide, to the extent that they exist, “source documents” 
and approvals for SGT Bergdahl’s one-year extension of his enlistment in 2011 
and 10-year extension of his enlistment in 2012.   
 

The Defense moves for an order directing the Government to provide   
(i) hard copy, (ii) email communications; and (iii) memoranda of telephone 
conversations, from the Human Resources Command, that relate in any way to 
either of the extensions of SGT Bergdahl’s enlistment as well as concerning the 
Defense’s efforts to obtain these documents. 
 
  Each of the requested items are material to the preparation of the Defense 
case and are within the possession of military authorities.  Email Documentation 
and written communications related to the possible unauthorized extensions of 
SGT Bergdahl is relevant to the issue of personal jurisdiction and whether the 
extensions were permitted by any law or regulation.  Furthermore, they will shed 
light on who ordered his extensions, the motivation for those extensions, and the 
timing of the extensions.  Finally, the Government’s assertions that the evidence 
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is irrelevant, cumulative or unnecessary is wide of the mark, as that is not the 
standard for discoverability.   
 
II. ITEM 29 OF FIRST DEFENSE DISCOVERY REQUEST 

 
a. Item 29 of the First Defense Discovery Request was as follows: 

 
Following MG Dahl's investigation, the Director of Army Staff on 22 
December 2014 directed the Deputy Chief of Staff, G-1 (DCS, G-1) to 
provide within 90 days recommendations related to the finding in Part 
IV, paragraph 2a on whether the Army should request DoD to: (a) 
modify the coding on separation documents related to behavioral 
health concerns to make them more specific and standardize them; 
and (b) mandate access to prior service records to review the 
separation actions of prior service applicants before granting a waiver. 
We request to see the DCS G-1's submissions responsive to this 
order. The Director of Army Staff also directed DCS, G-1 to advise the 
Director of Army Staff within 90 days what actions have been taken 
related to the findings in Part V, paragraphs 1(c)(2)-(6), 2(a)(1), and 
2(a)(2). We request to see the DCS G-1's response. We request notice 
if DCS G-1 amended or caused to be amended any regulations, 
policies, guidance, or doctrine as a result. 
 

b. The Government’s Response to Item 29 was as follows: 
 
The Government will not produce the requested information absent a 
specific showing of relevance and materiality.   

 
The Defense now moves for an order directing the Government to provide  

the response given by the Deputy Chief of Staff, G-1 (DCS, G-1) regarding 
whether to: (a) modify the coding on separation documents related to behavioral 
health concerns to make them more specific and standardize them; and (b) 
mandate access to prior service records to review the separation actions of prior 
service applicants before granting a waiver.   
 
  To help understand why the requested information is material to the 
preparation of the Defense case, background information is provided.  The 
trigger for the requested item was an AR 15-6 investigation related to the 
circumstances that surround SGT Bergdahl’s discharge from the U.S. Coast 
Guard and its effect on his enlistment in the Army.  MG Dahl was selected to be 
the investigation officer.  See Enclosure 16, p. 2.  Although MG Dahl found that 
the Army complied with its regulations when SGT Bergdahl enlisted, he stated 
that, “[t]he separation coding did not convey that a medical doctor believed that 
PFC [now SGT] Bergdahl should not be permitted to reenlist without further 
counseling and a separate psychological evaluation.”  See Enclosure 17, p. 33. 
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MG Dahl made the recommendations in question to the Director of the Army 
Staff, who then referred the recommendations to the DCS, G-1 for a response.  
See Enclosure 18.   
 

Given SGT Bergdahl’s previous discharge by the Coast Guard for an  
“adjustment disorder with depression” as well as the admonition that he “would 
need to receive stress management counseling and have clearance by a 
psychiatrist prior to reenlistment” [See Enclosure 17, p. 31-32], it is material to 
the Defense case to investigate what steps the Army should and could have 
taken when SGT Bergdahl tried to enlist.  The Defense anticipates that the 
response from DCS, G-1 will contain evidence related to that investigation.  The 
Defense could use such information for a variety of purposes including as 
evidence in mitigation.  The evidence is within the possession of military 
authorities, is material to the preparation of the Defense case, and should 
therefore be disclosed.   
 
III. ITEM 39 OF FIRST DEFENSE DISCOVERY REQUEST 
 

a. Item 39 of the First Defense Discovery Request was as follows: 
 

For each witness to the events described in the charges that are now  
pending against the accused or whom the trial counsel intends to call during the 
government’s case-in-chief or rebuttal or at any pre-sentencing proceeding:  
 
          (a)  A complete copy of the witness’s personnel file.  By way of illustration 
and not limitation, this request includes the Army Human Resources Record 
(formerly known as the Official Military Personnel File or a service equivalent) 
and the Officer Record Brief or Enlisted Record Brief or service equivalent; the 
civilian personnel file, if any, for each witness; the so-called “local file” for each 
witness; the accreditation file for each law enforcement witness; any record of 
any non-judicial punishment against or discharge before the expiration of term of 
service for any witness; the curriculum vitae of any expert; and any adverse 
administrative action against any witness, including any letter of reprimand or 
GOMOR however filed.  
 
       (b)  A copy of any National Crime Information Center or Crime Records 
Center record, any Case Review Committee record, and any police record, 
including CID reports, Military Police reports, or civilian police reports.  To the 
extent that trial counsel has not already requested this information, this request 
also constitutes an express request of the trial counsel to conduct such a search.  
 
       (c)  Any investigation into the conduct of that witness regardless of 
whether that investigation is pending formal initiation or is ongoing or concluded 
and regardless of whether the investigation resulted in a favorable or unfavorable 
finding with respect to the witness’s conduct.   
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       (d)  Any record of non-judicial punishment that was considered or imposed 
on the witness; any record of any “titling,” arrest, or apprehension of the witness; 
any charge, complaint, information, or indictment against the witness; and any 
judgment of criminal conviction involving the witness, including any result of trial 
or initial or final promulgating order of trial by court-martial or record of trial in a 
summary court-martial that involved the witness.     
 

(e)  Any medical or mental health record of any witness that may  
show that the witness may have misrepresented the events at issue or is biased 
or prejudiced or has a motive to misrepresent or that, due to a medical or mental-
health issue, may have misperceived the events at issue or may fail to accurately 
recall those events.  See M.R.E. 608 (discussing impeachment evidence).  To 
the extent that the government claims that a medical record is protected from 
disclosure, defense notes that the military does not recognize a “doctor-patient” 
privilege.  M.R.E. 501(d); see also United States v. Clark, 62 M.J. 195, 198 
(C.A.A.F. 2005) (stating there is generally no doctor-patient privilege in the 
military).  If trial counsel asserts that these records are privileged under the 
psychotherapist-patient or victim-advocate-victim privilege or any other privilege 
recognized by military law, defense requests written evidence that the privilege 
has been claimed by its holder or written evidence of specific authorization for 
trial counsel to assert that privilege on the holder’s behalf.  See M.R.E. 513(c) 
(noting that counsel may be authorized to claim the privilege on behalf of a 
holder but not incorporating counsel into the list of persons whose authority to 
claim the privilege is presumed); 514(c) (stating also that counsel may claim the 
privilege but not including trial counsel in the list of persons who have 
presumptive authority to claim the privilege). 
 

b. The Government’s Response to Item 39 of First Defense Discovery 
Request was as follows: 

 
Denied in part.  The government objects to the production of the 
requested material for “each witness to the events described in the 
charges” as overbroad.  With regard to witnesses that the government 
discloses on a witness list in accordance with the Rules for Court and the 
pretrial order, the following responses are provided: 
 
(a) The government will disclose responsive information, if applicable, in  

accordance with the applicable rules and in compliance with the timeliness 
established by the Rules for Court and the pretrial order. 
 

(b) Denied in part.  The government will inquire with the National Crime  
Information Center and the National Records Center, and all local military 
criminal investigation organizations.  Any derogatory information will be disclosed 
to the Defense.  The Government objects to the remainder of the request as 
overbroad, and on the grounds that the evidence would be irrelevant, 
unnecessary and immaterial to the Defense. 
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(c) Denied.  The Government objects on the grounds that the request is  

overbroad. 
 

(d) Denied in part.  The government will provide any record of non-judicial  
punishment that was imposed, and any judgment of criminal conviction against a 
witness as required by the relevant rules.  The Government objects to the 
remainder of the request as overborad, and on the grounds that the evidence 
would be irrelevant, unnecessary and immaterial to the Defense.  

 
(e) The government will not produce the requested information absent a  

showing of relevance and materiality.  The government possesses no information 
that would cast doubt upon any witness’s ability to observe, recall, or relate the 
events to which they will testify.  The government will not produce mental health 
records of witnesses in this case.  The government will neither request nor 
produce psychological records of the witnesses in this case. The substantial 
privacy rights of the witnesses in this case are protected by MIL. R. EVID. 513 
and the Health Insurance Portability and Accountability Act of 1996, Pub. L. No. 
104-191, 110 Stat. 1936 (1996), hereinafter “HIPAA.” 
 
  The Defense moves for an order directing the Government to make good 
faith efforts to discover the requested evidence and disclose to the defense as 
required.  In United States v. Trigueros, the Defense requested, among other 
items, records pertaining to the mental health care of a particular witness.  See 
Trigueros, 69 M.J. at 611.  Although the Government responded that they were 
not aware of the existence of the medical records, it was because they did not 
ask for them.  The Court found that the RCM 701 requires a good faith effort to 
obtain the requested material, even if it is located outside of the prosecutor’s own 
files.  Id.  Just as in Trigueros, through the instant discovery request, the Defense 
is seeking evidence that can be used to impeach Government witnesses. The 
Government should make a good faith effort to determine the existence of said 
material and disclose it to the Defense as required by the rules and principles of 
discovery in military practice.    
 
IV. ITEM 53 OF THE FIRST DEFENSE DISCOVERY REQUEST 

 
a. Item 53 of the First Defense Discovery Request was as follows: 
 

Blotter entries or operational reporting for all DUSTWUNs in 
Afghanistan from 2008 to 2010.   

 
b. The Government’s Response to Item 53 of First Defense Discovery 

Request was as follows: 
 
Denied in part.  All material responsive to this request relating to SGT 
Bergdahl has been provided or will be made available in accordance 
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with the relevant rules and, as appropriate, subject to the provisions of 
MRE 505.  The Government objects to the production of blotter entries 
or operations reporting for any other individual on the grounds that it is 
overbroad, and that such evidence would be irrelevant, unnecessary 
and immaterial to the Defense. 

 
The Defense moves for an order directing the Government to provide  

the disclosures pertaining to the above request.  The requested items are 
material to the preparation of the Defense and are within the control of military 
authorities.  The Defense must investigate whether other DUSTWUNS caused 
search and recovery operations and what charges, if any, were brought to bear 
against other Soldiers that committed similar misconduct to what the accused is 
purported to have committed.  Investigating these issues is relevant to issue of 
selective prosecution and could serve as mitigation evidence.    
 
 
V. ITEMS 18-20 OF SECOND DEFENSE DISCOVERY REQUEST: 

 
a. Items 18 – 20 of the Second Defense Discovery Request were as 

follows: 
 

i. Item 18: For any individuals that the prosecution contends were 
wounded or died on missions searching for the accused, the 
names and contact information of all witnesses involved in the 
planning of those missions.  

 
ii. Item 19: Names and contact information of all witnesses present 

during missions where the prosecution contends that individuals 
were wounded or died searching for the accused. 

 
iii. Item 20: The names and contact information of all members of 

the chain of command of the individuals that the prosecution 
contends were wounded or died searching for the accused. We 
request the information for both the chain of command at the 
time of the incidents and, if the witnesses are still in the military, 
the witnesses’ current chain of command.       

 
b. The Government response to each of the above requests was as 

follows: 
 

Denied in part.  The Government will provide notice of witnesses, and 
their contact information, intended for use at trial in conformity with the 
Court’s Pretrial Order.   
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U N I T E D S T A T E S ) First Defense Discovery Request

v. )

ROBERT BOWDRIE (BOWE) BERGDAHL )
Sergeant (E-5), U.S. Army )
Headquarters and Headquarters Company )
Special Troops Battalion )
U.S. Army Forces Command )
Fort Bragg, NC 28310 ) 20 January 2016

This is the defense's first discovery request, in accordance with the Pretrial Order. A written
response to each numbered request is requested. Please Bates-stamp all disclosures to aid
both sides in organizing the case. The inclusion of any matter in this request is without prejudice
to any mandatory disclosure that trial counsel must make under the law, including R.C.M.
701(a)(1), 701(a)(3), 701(a)(4), and 701(a)(6) and Section III of the Military Rules of Evidence
and that, even if such information is not specifically requested in this request, such information
must still be disclosed to defense. The requests set forth below are continuing in nature. R.C.M.
701 (d). All references to "trial counsel" are intended to extend to each and every judge advocate
detailed or otherwise made available in fact to work on or assist the prosecution for any period
and for any purpose, whether or not they are listed on any appointing order or personally appear
during any session of the court-martial. The information requested herein is material to the
preparation of the accused's defense. Counsel's ability to render the required effective
assistance may be compromised without it. As trial counsel is not in a position to know what
may or may not be material to the defense, trial counsel should apply a liberal standard of
relevance when determining whether information will be disclosed. United States v. Roberts, 59
M.J. 323, 326 (C.A.A.F. 2004) (noting liberal mandate in discovery and holding specifically that
evidence of a of witness's credibility was relevant to the defense and was therefore material to
the defense for the purpose of discovery); see also United States v. Webb, 66 M.J. 89, 92
(C.A.A.F. 2008) (noting that the discovery mandate includes information that may not be
admissible before trial and includes information that may assist the defense in formulating a
strategy). This request is not limited to trial counsel's personal knowledge but extends to
information known to others who may be acting on the government's behalf. United States v.
Jackson, 59 M.J. 330, 334 (C.A.A.F. 2004) (discussing the trial counsel's duty to exercise due
diligence in discovering other favorable evidence). If trial counsel contends that the requested
information need not (or cannot) be disclosed or that the requested information does not exist, a
written statement to that effect is requested. If no response to any request is received, the
defense will assume that trial counsel has denied that request and may move for an order
compelling discovery. R.C.M. 701(g)(1)(3).

1. In accordance with R.C.M. 701 (a)(1), any paper that accompanied the charges when they
were referred, the convening order and any orders amending it, and any signed or sworn
statement that relates to an offense charged in this matter.

2. In accordance with R.C.M. 701(a)(2)(A), any book, paper, document, photograph, or tangible
object and the opportunity to inspect any building or place that is within the control of military
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authorities and that is material to the preparation of the defense or that trial counsel intends to
use in the prosecution's case-in-chief or that was obtained from or belonged to the accused. By
way of illustration and not limitation to this general request, defense specifically requests:

3. Video of SGT Bergdahl while in captivity from approximately November 2013. This video
shows SGT Bergdahl in a state of near-death during a time covered by each of the charges. It
was offered as a "proof of life" video by the Taliban in order to continue negotiations for SGT
Bergdahl's release. This video is in the possession of the Department of State Special
Representative for Afghanistan and Pakistan. There are no known copies within control of DoD.

4. SGT Bergdahl's complete enlistment file of source documents at, from or to Human
Resources Command, including all documents, of whatever description, including both hard
copy and email communications and memoranda of telephone conversations relating in any
way to the extension(s) of his enlistment as well as concerning the defense's efforts to obtain
these documents. HRC officials told defense that these source documents are normally given to
the Soldier upon request, but that they would not provide them to SGT Bergdahl due to the
"sensitivity" of his case.

5. All documents, including emails to or from HRC officials, concerning whether to award or
withhold military decorations to SGT Bergdahl at any time from June 2014 through January
2016 and ongoing.

6. All flag paperwork on SGT Bergdahl from May 2009 to present.

7. The complete Afghanistan diary of then-LT John Billings.

8. Any statements of the accused not disclosed to the defense in the government's Section III
disclosure.

9. All correspondence about SGT Bergdahl between the Department of Defense (DoD) and any
component or office thereof and the House Armed Services Committee (HASC), to include its
members and staff. On 14 June 2014 the Chairman Buck McKeon asked DoD for ongoing
disclosure of all intelligence reports relating to SGT Bergdahl, all final recommendations of
reports concerning SGT Bergdahl, and all non-disclosure agreements signed by members of the
armed forces relating to SGT Bergdahl.

10. All correspondence about SGT Bergdahl between the DoD or any component or office
thereof and the Senate Armed Services Committee (SASC), to include its leadership, members,
staff, and congressional fellows.

11. Name, rank, and contact information of any military personnel who worked at OCLL or as
Congressional Fellows (including, but not limited to, JAG officers) who fielded congressional
inquiries about SGT Bergdahl. Copies of all inquiries from Congress or any committee or
member thereof about SGT Bergdahl from 2009 to present, and copies of all responses from
Department of Defense or any component or office thereof to these inquiries.

12. Appointment calendars for TJAG, DJAG, Director of Army Staff, and Chief of Staff of Army
from June 2014 to January 2016.
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13. Any grant or offer of immunity or leniency given to any potential government witness,
including any persons who committed unauthorized disclosures or mishandling of classified
information.

14. Documents concerning the detailing of LTC Christian Beese and MAJ Margaret Kurz to this
case and to FORSCOM before any convening authority had decided whether preferral of
charges was warranted. Name(s) of person(s) who coordinated this detailing.

15. All documents concerning the detailing of 10 additional attorneys to the prosecution team in
or about October 2015, and the addition of an unknown number of mobilized reservist attorneys
to the prosecution team in or about January 2016. In order to assist the defense in safeguarding
sensitive and classified case information, and also to ensure we have adequate resources to
defend the case, we request a current roster of all members of the prosecution team and
notification when team members change, including experts, paralegals, warrant officers, and
investigators.

16. All materials concerning SGT Bergdahl that were presented to President Obama in 2014 in
advance of his decision to release five detainees in order to secure SGT Bergdahl's release.

17. All briefing materials provided to GEN Mark Milley concerning SGT Bergdahl's case in
preparation for his confirmation hearing as Chief of Staff of the Army, and copies of any
information exchanged between DoD officials and the SASC or any member of staffer thereof
concerning SGT Bergdahl's case in advance of this confirmation hearing.

18. The 2015 CID investigation into the conduct of members of SGT Bergdahl's platoon
regarding the treatment of human remains in Afghanistan, including the battalion's policy
concerning how human remains should be treated. This request seeks both the investigation
and all agent investigative materials.

19. All documents or other evidence the prosecution intends to use concerning whether any
military members died in efforts to find SGT Bergdahl.

20. All classified and unclassified emails sent to or from LTC Peter Q. Burke, GEN Mark Milley,
or GEN Robert Abrams concerning SGT Bergdahl and his case during the period that each
served as his court-martial convening authority.

21. All documents and investigations relating to the military members the prosecution contends
were wounded searching for SGT Bergdahl, to include names and contact information,
complete medical records, LOD investigations, JAGMAN or AR 15-6 investigations, and
classified or unclassified storyboards.

22. Form DD214 for Senator John S. McCain. This is required to determine whether he is a
military retiree who is subject to the UCMJ for purposes of art. 37, UCMJ.

23. Documents and communications about SGT Bergdahl's restoration to full duty from June to
August 2014.

24. All documents related to MG Scaparrotti's grant of testimonial immunity to then-PFC
Bergdahl in the summer of 2009 in Afghanistan.
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25. Copies of all rights advisals and warnings given to SGT Bergdahl. Notice of any oral rights
warnings or advisals.

26. The USFOR-A classified "tactical directive" published in the summer of 2009.

27. Documents pertaining to unsuccessful negotiations to secure SGT Bergdahl's release in
2009, including names and contact information of persons involved in the negotiations.

28. Diplomatic cables, notes, documents, or messages in the possession of the Department of
State pertaining to SGT Bergdahl from U.S. embassies in Islamabad or Kabul from 2009 to
2014.

29. Following MG Dahl's investigation, the Director of Army Staff on 22 December 2014
directed the Deputy Chief of Staff, G-1 (DCS, G-1) to provide within 90 days recommendations
related to the finding in Part IV, paragraph 2a on whether the Army should request DoD to: (a)
modify the coding on separation documents related to behavioral health concerns to make them
more specific and standardize them; and (b) mandate access to prior service records to review
the separation actions of prior service applicants before granting a waiver. We request to see
the DCS G-1's submissions responsive to this order. The Director of Army Staff also directed
DCS, G-1 to advise the Director of Army Staff within 90 days what actions have been taken
related to the findings in Part V, paragraphs 1(c)(2)-(6), 2(a)(1), and 2(a)(2). We request to see
the DCS G-1's response. We request notice if DCS G-1 amended or caused to be amended any
regulations, policies, guidance, or doctrine as a result.

30. Bates page 3629 includes the following CID agent investigative activity on 10/07/2009 at
16:39 by Jesus R. Rodriguez: "Received confidential roll-up reports for two individuals captured
and detained by U.S. forces. The detainees related significant information on the whereabouts
and condition of PFC BERGDAHL." Please provide the referenced reports and the names and
contact information of the two individuals.

31. Information on any persons including detainees within de facto or effective U.S. control, or
under the control of proxies, who have personal knowledge of SGT Bergdahl in captivity. We
also request information on how we can speak with these individuals.

32. Names and contact information for any persons who are not under U.S. control but are
known by U.S. officials to have personal knowledge of SGT Bergdahl's captivity.

33. SGT Bergdahl's current complete military health record, with care taken so that it does not
include any mental health examination or assessment matters that are subject to the M.R.E.
513 privilege.

34. Any written instructions or regulations that were in effect in 2009 used by Recruiting
Command officials in the approval of enlistment waivers.

35. Any law enforcement investigation that relates to this matter. By way of illustration and not
limitation, this request incorporates all agent-activity summaries; all agent-investigation reports;
any enclosures to those reports; any statement taken by any law enforcement agent from any
person regardless of how that statement is recorded and any evidence of any advice of that

Encl 2 to D APP 22 - #15



U.S. v. Bergdahl
First Defense Discovery Request

person's rights under art. 31, UCMJ or the Constitution; any interview worksheet, including any
administrative information that is taken before a law enforcement interview occurs; any case
note; any agent summary; any interim, final, and supplemental report; any photograph or slide
or diagram or sketch or drawing; any evidence or property-custody document (e.g., DA Form
4137); any consent to search or any affidavit regarding any request for a warrant or search
authorization and any such warrant or search authorization or any denial of the same; and any
electronic file of any type and content.

36. Any investigation that relates to this matter that was not conducted by a law enforcement
agent regardless of whether that investigation was a formal or informal investigation. By way of
illustration and not limitation, this request includes any AR 15-6 (or equivalent) investigation,
inspector general investigation, LOD investigation, after-action report, collateral safety
investigation, and any Commander's inquiry under M.R.E. 303 and includes any appointing
order; any evidence that was received by the investigator regardless of whether that item of
evidence was received formally, considered, or credited; any statement that was taken by the
investigator; any interim findings or recommendations regardless of whether those findings or
recommendations were incorporated into the final report; any legal review of the investigation;
the final findings and recommendations of the investigation regardless of whether those findings
or recommendations were approved, disapproved, or modified; the approval, disapproval, or
modification of those findings and recommendations; and any supplemental report concerning
the investigation.

37. A complete copy of any recording of the Article 32 preliminary hearing.

38. Any evidence that trial counsel intends to mark as an exhibit during the government's case-
in-chief, rebuttal, if any, or any pre-sentencing proceeding.

39. For each witness to the events described in the charges that are now pending against the
accused or whom the trial counsel intends to call during the government's case-in-chief or
rebuttal or at any pre-sentencing proceeding:

(a) A complete copy of the witness's personnel file. By way of illustration and not
limitation, this request includes the Army Human Resources Record (formerly known as the
Official Military Personnel File or a service equivalent) and the Officer Record Brief or Enlisted
Record Brief or service equivalent; the civilian personnel file, if any, for each witness; the so-
called "local file" for each witness; the accreditation file for each law enforcement witness; any
record of any non-judicial punishment against or discharge before the expiration of term of
service for any witness; the curriculum vitae of any expert; and any adverse administrative
action against any witness, including any letter of reprimand or GOMOR however filed.

(b) A copy of any National Crime Information Center or Crime Records Center record,
any Case Review Committee record, and any police record, including CID reports, Military
Police reports, or civilian police reports. To the extent that trial counsel has not already
requested this information, this request also constitutes an express request of the trial counsel
to conduct such a search.

(c) Any investigation into the conduct of that witness regardless of whether that
investigation is pending formal initiation or is ongoing or concluded and regardless of whether
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the investigation resulted in a favorable or unfavorable finding with respect to the witness's
conduct.

(d) Any record of non-judicial punishment that was considered or imposed on the
witness; any record of any "titling," arrest, or apprehension of the witness; any charge,
complaint, information, or indictment against the witness; and any judgment of criminal
conviction involving the witness, including any result of trial or initial or final promulgating order
of trial by court-martial or record of trial in a summary court-martial that involved the witness.

(e) Any medical or mental health record of any witness that may show that the witness
may have misrepresented the events at issue or is biased or prejudiced or has a motive to
misrepresent or that, due to a medical or mental-health issue, may have misperceived the
events at issue or may fail to accurately recall those events. See M.R.E. 608 (discussing
impeachment evidence). To the extent that the government claims that a medical record is
protected from disclosure, defense notes that the military does not recognize a "doctor-patient"
privilege. M.R.E. 501 (d); see also United States v. Clark, 62 M.J. 195, 198 (C.A.A.F. 2005)
(stating there is generally no doctor-patient privilege in the military). If trial counsel asserts that
these records are privileged under the psychotherapist-patient or victim-advocate-victim
privilege or any other privilege recognized by military law, defense requests written evidence
that the privilege has been claimed by its holder or written evidence of specific authorization for
trial counsel to assert that privilege on the holder's behalf. See M.R.E. 513(c) (noting that
counsel may be authorized to claim the privilege on behalf of a holder but not incorporating
counsel into the list of persons whose authority to claim the privilege is presumed); 514(c)
(stating also that counsel may claim the privilege but not including trial counsel in the list of
persons who have presumptive authority to claim the privilege).

40. Any written notice, including any invoice, purchase agreement, purchase order, or contract,
of any result or report of any physical or mental examination or of scientific test or experiment
regardless of whether the actual result or report is within the possession, custody, or control of
military authorities.

41. Any report of any error, whether ultimately founded or not, of any expert who conducted any
physical or mental examination or scientific test or experiment in this matter or any information
that may call into question the practices or procedures of that expert or any laboratory in which
such a test was conducted. This request includes the quality-assurance or quality-control
reports for any applicable laboratory for the 24 months preceding any test and any such reports
for the period between the test and the trial in this matter.

42. Any document used by a witness to prepare for trial, including any document that was used
by the witness to refresh that witness's recollection before testifying. See M.R.E. 612.

43. Any statement made by any Commander or Convening Authority, or their assigned judge
advocates, that provides guidance to any person concerning the appropriate disposition of or
punishment for any offense, expresses any form of disfavor toward any person who may testify
or has testified on behalf of any other person in any case or expresses any opinion regarding
the guilt or innocence of the accused, or that may show that the officer has any interest other
than an official interest in this matter.
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44. Any evidence that any officer or law enforcement agent who has taken action in this case
has violated or is suspected of violating the UCMJ or other criminal law.

45. Any materials that were furnished to or considered by the Convening Authority, including
any written advice by the Staff Judge Advocate, when the Convening Authority selected the
panel members detailed to this court-martial. VISGER.

46. Any response to any questionnaire that was submitted to any panel member in accordance
with R.C.M. 912(a)(1), each member's signed acknowledgment of GEN Abrams's December
2015 order to them, and all panel members' Officer Record Briefs.

47. Any certification of any document that is provided in accordance with any portion of this
discovery request. E.g., M.R.E. 901(b)(10), 902.

48. Any evidence that is material to the preparation of the defense, including evidence that may
be offered by the prosecution in rebuttal. See United States v. Luke, 69 M.J. 309 (C.A.A.F.
2009) (stating rebuttal evidence falling under R.C.M. 701(a)(2) is material to preparation of the
defense and must be disclosed); see also United States v. Trimper, 28 M.J. 460 (C.M.A. 1989).

49. In accordance with R.C.M. 701(a)(5), any document trial counsel intends to present at any
pre-sentencing proceeding and the names and addresses of all witnesses whom the trial
counsel intends to call at any such proceeding.

50. In accordance with the Fifth Amendment and R.C.M. 701(a)(6), defense respectfully notes
the obligation to disclose (and it requests the disclosure of) the existence of any evidence that is
either known by trial counsel or should be known to trial counsel through the exercise of due
diligence (see United States v. Williams, 50 M.J. 436 (C.A.A.F. 1999) (outlining scope of the
prosecutor's duty to search for Brady evidence beyond prosecutor's own files)) that reasonably
tends to negate the guilt of the accused of an offense that is charged, reduce the degree of guilt
of the accused of an offense that is charged, or reduce the punishment. Brady v. Maryland, 373
U.S. 83, 87 (1963) (holding that the suppression by the prosecution of evidence that is favorable
to the accused violates due process when the evidence is material to either guilt or punishment
and irrespective of the good or bad faith of the prosecutor). Without limitation to this general
requirement to disclose, that requirement also includes:

(a) Any evidence that relates to the credibility of any witness. Giglio v. United States,
405 U.S. 150, 154 (1972) (holding that when the reliability of a witness "may well be
determinative of guilt or innocence," the nondisclosure of evidence affecting credibility falls
within the Brady disclosure requirement).

(b) Any grant of immunity or leniency, of any type, granted or promised to any witness by
the government (including civilian, state, and foreign authorities) in exchange for that witness's
testimony. See M.R.E. 301(c)(2) (stating that once a grant of immunity or leniency has been
made, that grant must be reduced to writing and served on defense).

51. Under M.R.E. 404(b), the defense requests notice of the general nature of any evidence of
other crimes, wrongs, or acts that the government intends to introduce at trial.
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52. Under M.R.E. 613(a), the defense requests disclosure of any prior statement of a witness,
whether written or not, that trial counsel intends to examine the witness concerning.

53. Blotter entries or operational reporting for all DUSTWUNs in Afghanistan from 2008 to
2010.

54. A copy of the request sent by the prosecutors for SGT Bergdahl's medical records which
resulted in the HIPAA violation and wrongful disclosure of privileged mental health records by
government officials.

55. To aid in the preparation of the defense's case and to ensure that the defense has an equal
opportunity to obtain witnesses and other evidence, the defense requests contact information
for any witness that the trial counsel may possess, including telephone numbers and e-mail
addresses. See art. 46, UCMJ (equal-opportunity rule for courts-martial); see a/so R.C.M.
701(a)(3) (providing that before trial, the trial counsel shall disclose the names and addresses of
the witnesses who the trial counsel intends to call in the prosecution's case-in-chief).

EUGENE R. FIDELL FRANKLIN D. ROSENBLATT
Civilian Defense Counsel LTC, JA

Military Defense Counsel
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SECOND JUDICIAL CIRCUIT, UNITED STATES ARMY 
FORT BRAGG, NORTH CAROLINA 

 
UNITED STATES 
 
v. 
 
BERGDAHL, ROBERT BOWDRIE 
SGT, U.S. Army 
Headquarters and Headquarters Company 
Special Troops Battalion 
U.S. Army Forces Command 
Fort Bragg, NC 28310 

Defense First Supplemental 
Discovery Request Pertaining to 
Unlawful Command Influence 
 
 
8 June 2016 

 
 
 

This is the Defense’s First Supplemental Discovery Request for items pertaining to 
Unlawful Command Influence.    
 

A. INSTRUCTIONS/DEFINITIONS 
 
1. The Accused, by and through his defense attorneys, hereby requests that the  
Government provide the following information with: 

 
a. A written response to this request within 7 days from the receipt of this 

request; and 
 

b. Production of the requested matters; and 
 

c. Notice of an inability or intent not to comply. 
 
2. This requested evidence is relevant and material to the preparation of the defense 

and/or is exculpatory.  The accused cannot properly provide effective assistance of 
counsel nor prepare for trial without the production of the documents and items 
requests.  Requested information is information known, or should, with the exercise 
of due diligence, be known to the United States or its agents.   
 

3. Production includes the opportunity to inspect, photograph, and photocopy. 
 

4. For the purpose of this request, “correspondence” means “all correspondence, 
regardless of classification, including but not limited to:  letters, memoranda, 
directives, instructions, PowerPoint presentations, briefings, and/or electronic mail 
(e-mail) messages, to include attachments, that contains the word “Bergdahl” or 
otherwise relates to SGT Robert B. Bergdahl, between the individual listed below 
and any other person or entity.”  Defense specifically requests a search of all e-mail 
either “to” or “from” the individual identified in each numbered paragraph below to or  
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from anyone, or in which the individual identified in the request was on the “cc” or 
“bcc” line on a communication.  This includes the individual’s inbox, outbox, drafts, 
“sent mail,” archived mail, deleted items, junk mail, or trash bin, and specifically 
created folders regardless of how labeled. 

 
B. DOCUMENTS/TANGIBLE EVIDENCE 

 
The Defense Requests the following correspondence: 
 

1. LTC Lawrence (Larry) Edell – Any emails, correspondence or written 
communications concerning Bergdahl to or from LTC Lawrence (Larry) Edell, 
Deputy Legal Counsel, Office of the Chairman of the Joint Chiefs of Staff, from 
02 Feb 2016 – present. 

 
2. COL Mark Sydenham – Any emails, correspondence or written communications 

concerning Bergdahl to or from COL Mark Sydenham, Government Appellate 
Division, from 02 Feb 2016 to present. 

 
3. CPT Jihan Walker – Any emails, correspondence or written communications 

concerning Bergdahl to or from CPT Jihan Walker, Government Appellate 
Division, from 02 Feb 2016 to present. 

 
4. CPT Carling Dunham – Any emails, correspondence or written communications 

concerning Bergdahl to or from CPT Carling Dunham, Government Appellate 
Division, from 02 Feb 2016 to present. 

 
5. Lt. Col. Darryl Insley – Any emails, correspondence or written communications 

concerning Bergdahl to or from Lt Col Darryl Insley, USAF, from 09 Sept 2015 to 
present. 

 
6. MAJ Keith Sandoval – Any emails, correspondence or written communications 

concerning Bergdahl to or from MAJ Keith Sandoval, U.S. Army, from 09 Sept 
2015 to present. 
 

C. CONCLUSION 
 
The discovery request is continuing and shall apply to any additional charges or 
specifications that may be preferred after this request for discovery is served upon the 
Government.  Immediate notification is requested on all items the Government is unable 
or unwilling to produce.  The Defense reserves the right to make additional and  
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continuing discovery requests pertaining to Unlawful Command Influence as it discovers 
additional witnesses. 
 

  ///Signed for///
 

 M. HELIXON    EUGENE R. FIDELL 
Civilian Defense Counsel   Civilian Defense Counsel 
 
 
 

////Signed for///   ////signed for///
 
FRANKLIN D. ROSENBLATT  NINA S. BANKS 
LTC, JA     CPT, JA    
Individual Military Counsel   Defense Counsel     
       

 
 
 I certify that I have served or caused to be served a true copy of the above on the 
Trial Counsel on 8 June 2016. 
 

 
        WILL M. HELIXON 
        Civilian Defense Counsel 
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