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RELIEF SOUGHT 
 
 In order to make an informed decision on how he should plead to Charge I and its 
specification, SGT Bergdahl seeks a determination that a period of desertion or unauthor-
ized absence ends when a Soldier is prevented from returning to military control because 
he has been taken prisoner or been abducted. Oral argument is requested. 
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BURDEN OF PERSUASION AND BURDEN OF PROOF 
 

As the moving party, the defense has the burden of persuasion. Rule for Courts-
Martial (RCM) 905(c)(2)(A). Proof by a preponderance is required as to factual matters. 
RCM 905(c)(1). 
 

FACTS 
 

SGT Bergdahl is charged with single specifications under Articles 85 and 99, Uni-
form Code of Military Justice (UCMJ). The charges were preferred on 25 March 2015 and 
referred on 14 December 2015. Charge I (short desertion) alleges that SGT Bergdahl 
deserted on or about 30 June 2009 and remained “absent in desertion until on or about 
31 May 2014.” 
 

WITNESSES AND EVIDENCE 
 

The Question Presented is one of law. As a result, no evidence is required for the 
adjudication of this motion. 
 

LEGAL AUTHORITY 
 

1. Art. 32, UCMJ 
2. Art. 45(a), UCMJ 
3. Art. 56, UCMJ 
4. Art. 79, UCMJ 
5. Art. 85, UCMJ 
6. Art. 86, UCMJ 
7. Art. 99, UCMJ 
8. 18 U.S.C. § 1114 
9. 18 U.S.C. § 1201 
10. 18 U.S.C. § 1203 
11. RCM 502(d)(6) (Discussion) (¶ B) 
12. RCM 905(c)(1) 
13. RCM 905(c)(2)(A) 
14. RCM 906(a) 
15. RCM 910(a)(1) 
16. RCM 910(c)(1) 
17. MCM Pt. IV 
18. MCM ¶ 9.b.(1) 
19. MCM ¶ 9.b.(1)(d) 
20. MCM ¶ 9.b.(2)(e) 
21. MCM ¶ 9.b.(3)(d) 
22. MCM ¶ 9.c.(3) 
23. MCM ¶ 9.d. 
24. MCM ¶ 9.e. 
25. MCM ¶ 9.e.(2) 
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26. MCM ¶ 10.b.(3)(c) 
27. MCM ¶ 10.b.(5)(c) 
28. MCM ¶ 10.c.(6) 
29. MCM ¶ 10.c.(8) 
30. MCM ¶ 10.e.(2)(a) 
31. MCM ¶ 10.e.(2)(c) 
32. MCM App. 12 
33. Convention (III) Relative to the Treatment of Prisoners of War, 12 Aug. 1949 
34. Afghanistan Penal Code (7 October 1976) 
35. Straughan v. United States, 1 Ct. Cl. 324 (1865) 
36. United States v. McKinnon, ETO CM 4171, 12 ETO 49 (1944) 
37. United States v. Geving, ACM 3288, 4 (AF) CMR 123 (1950) 
38. United States v. Wade, 14 C.M.A. 507, 34 C.M.R. 287 (1964) 
39. United States v. Care, 18 C.M.A. 535, 50 C.M.R. 247 (1969) 
40. United States v. Francis, 15 M.J. 424 (C.M.A. 1983) 
41. Turner v. Safley, 482 U.S. 78 (1987) 
42. United States v. Hardeman, 59 M.J. 389 (C.A.A.F. 2004) 
43. United States v. Murch, ARMY 20040250, 2006 WL 6624961 (A. Ct. Crim. App. 

2006) 
44. United States v. Jones, 68 M.J. 465 (C.A.A.F. 2010) (4-1 decision) 
45. United States v. Oliver, 70 M.J. 64 (C.A.A.F. 2011) 
46. CSX Transp., Inc. v. Alabama Dep’t of Revenue, 562 U.S. 277 (2011) 
47. Christopher v. SmithKline Beecham Corp., 567 U.S. 142 (2012) 
48. United States v. Williams, 75 M.J. 663 (A. Ct. Crim. App. 2016) 
49. AFGHANISTAN LEGAL EDUC. PROJ. & STANFORD LAW SCHOOL, AN INTRODUCTION 

TO THE CRIMINAL LAW OF AFGHANISTAN (2d ed. 2012) 
50. ALFRED AVINS, THE LAW OF AWOL (1957) 
51. James Brooke, G.I. Deserter Tells of Cold, Hungry Times in North Korea, N.Y. 

Times, 4 November 2004 
52. EDWARD M. BYRNE, MILITARY CRIMES: DESERTION QUICKFINDER (1997) 
53. VERNON E. DAVIS, THE LONG ROAD HOME: U.S. PRISONER OF WAR POLICY AND 

PLANNING IN SOUTHEAST ASIA (OSD 2000) 
54. CLIVE EMSLEY, SOLDIER, SAILOR, BEGGARMAN, THIEF: CRIME AND THE BRITISH 

ARMED SERVICES SINCE 1914 (2013) 
55. Dan Lamothe, Army tables decision on Bowe Bergdahl’s POW Medal and Pur-

ple Heart until after court-martial, Wash. Post, 15 January 2016 
56. JAMES KENNARD PIPON & JOHN FRANCIS COLLIER, MANUAL OF MILITARY LAW, FOR 

ALL RANKS OF THE ARMY, MILITARY, AND VOLUNTEER SERVICES (3d rev. ed. 1863) 
57. GARY D. SOLIS, THE LAW OF ARMED CONFLICT: INTERNATIONAL HUMANITARIAN LAW 

IN WAR (2d ed. 2016) 
58. KENNETH M. STAMPP, THE PECULIAR INSTITUTION: SLAVERY IN THE ANTE-BELLUM 

SOUTH (1956) 
59. WILLIAM WINTHROP, MILITARY LAW AND PRECEDENTS (2d ed. 1920) 
60. 56-Day Sentence on Soldier, 16 Months Behind Iron Curtain, The Times (Lon-

don), 11 November 1960 
61. Dig. Ops. 1862-1912 
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62. Code of Conduct 
 

QUESTION PRESENTED 
 

WHETHER A PERIOD OF DESERTION OR UNAUTHORIZED ABSENCE 
ENDS WHEN A SOLDIER IS UNABLE TO RETURN TO MILITARY CON-
TROL BECAUSE HE HAS BEEN TAKEN PRISONER BY THE ENEMY OR 
ABDUCTED? 

 
ARGUMENT 

  
A PERIOD OF DESERTION OR UNAUTHORIZED ABSENCE ENDS WHEN 
A SOLDIER IS UNABLE TO RETURN TO MILITARY CONTROL BECAUSE 

HE HAS BEEN TAKEN PRISONER BY THE ENEMY OR ABDUCTED 
 

A motion for appropriate relief is proper to assist a party in preparing for trial. RCM 
906(a). Pleas are a critical step in the trial process. The accused must understand the 
meaning and effect of his pleas. Art. 45(a). 

 
Duration is an issue in two respects under the specification to Charge I. First, it is 

an element under Article 85. MCM ¶ 9.(2)(e). Second, the Manual permits a plea of not 
guilty to desertion “but guilty of a named lesser included offense [LIO].” RCM 910(a)(1); 
cf. Art. 79. (Unauthorized absence in violation of Article 86 is an LIO of desertion. MCM ¶ 
9.d.)1 The Court must advise SGT Bergdahl of “the maximum possible penalty provided 
by law.” RCM 910(c)(1). A ruling in limine is appropriate to resolve uncertainty about the 
maximum punishment that could be imposed if he were to plead to the LIO. A ruling in 
limine would also facilitate the providence inquiry into such a plea. See United States v. 
Care, 18 C.M.A. 535, 50 C.M.R. 247 (1969). 
 
 The specification to Charge I alleges a desertion in violation of Article 85. Pursuant 
to the authority conferred by Article 56, the Manual provides a range of maximum punish-
ments for both desertion and unauthorized absence. The maximum for desertion does 
not turn on the period pleaded.2 The shorter the duration of an AWOL, however, the lower 

                                            
1 See, e.g., United States v. Oliver, 70 M.J. 64, 65 (C.A.A.F. 2011) (noting plea to LIO of 
AWOL). Duration is an element of both desertion and classic AWOL. MCM ¶¶ 9.b.(1)(d), 
-(2)(e), -(3)(d), 10.b.(3)(c), -(5)(c). Although the Manual’s specific reference to the latter 
as an LIO of the former, id. ¶ 9.d, is not dispositive, United States v. Jones, 68 M.J. 465, 
471 (C.A.A.F. 2010) (4-1 decision); MCM Pt. IV, at IV-1 (Discussion), duration and the 
other elements of AWOL are also elements of desertion, with immaterial variations in 
terminology. Oliver would have mentioned it if there had been any doubt that AWOL is an 
LIO of desertion, Jones having been decided only a year earlier. 

2 Since the maximum punishment for short desertion (both forms of which have been 
pleaded) exceeds that for desertion terminated by apprehension (which the government 
has not pleaded), the circumstances of SGT Bergdahl’s return to military control play no 
role in the maximum punishment under Charge I. The government has the burden of 
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the maximum punishment. “The length of an unauthorized absence is the essential ele-
ment in determining the legal punishment for the offense.” United States v. Francis, 15 
M.J. 424, 427 (C.M.A. 1983) (citation omitted), quoted in United States v. Hardeman, 59 
M.J. 389, 392 (C.A.A.F. 2004). 
 

The charge sheet alleges a period of desertion that commenced on 30 June 2009 
and terminated on 31 May 2014. The government has stated that SGT Bergdahl was 
captured by the Taliban “shortly after” leaving OP Mest and was returned to military con-
trol on 31 May 2014 as part of a prisoner exchange. E.g., G APP 68 at 2; see also G APP 
44 at 1, G APP 10 at 2, G APP 8 at 1. If the entire period between 30 June 2009 and 31 
May 2014 counted for AWOL purposes, the maximum punishment would be a dishonor-
able discharge, total forfeitures and one year’s confinement. For an AWOL that began 
and ended on 30 June 2009, however, the maximum punishment would be one month’s 
confinement and forfeiture of two-thirds pay per month for one month. MCM ¶¶ 
10.e.(2)(a), (c); App. 12. 
 
 In the required providence inquiry, SGT Bergdahl would testify consistently with 
statements he has previously made regarding the circumstances. He was abducted on 
30 June 2009 and was unable to return to military control despite having made several 
attempts to escape. Those attempts either failed immediately or he was recaptured. He 
remained a captive until he was released four years and 10 months later in a prisoner 
exchange. 
 

This is not the first time the present issue has surfaced in this case. At the conclu-
sion of the preliminary hearing the defense noted that there was probable cause for a 
one-day AWOL. Art. 32 Tr. 380 (lines 19-20). In his report, LTC Visger opined that the 
MCM “specifically addresses” the situation where an absentee is unable to return due to 
an intervening criminal act by third parties. Art. 32 Report at 6. Specifically, LTC Visger 
wrote: 

 
f. Termination of AWOL/Impossibility of Return (Charge I). Defense 

argues that, at most, SGT Bergdahl’s misconduct constitutes an AWOL for 
less than 24 hours because he was kidnapped by enemy forces and it was 
impossible for him to return (as he had intended on doing). While I do concur 
that SGT Bergdahl had only intended on being absent 24-48 hours, the of-
fense of desertion was complete as soon as SGT Bergdahl took actual and 
concrete steps to effect his plan with the requisite intent (see MCM, part IV, 
para. 9(c)(3)). Further, the impossibility of return or the intervening criminal 
act does not change the accused’s status. The Manual for Courts-Martial 
specifically addresses this situation in the discussion section of Article 86, 
Absence without Leave. The Manual states: “The status of absence without 

                                            
proving duration as matter in aggravation. MCM ¶ 10.c.(8) (“If the duration is not alleged 
or if alleged but not proved, an accused can be convicted of and punished for only 1 day 
of unauthorized absence.”); e.g., United States v. Murch, ARMY 20040250, 2006 WL 
6624961 (A. Ct. Crim. App. 2006). 
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leave is not changed by an inability to return through sickness, lack of trans-
portation facilities, or other disabilities. But the fact that all or part of a period 
of unauthorized absence was in a sense enforced or involuntary is a factor 
in extenuation and should be given due weight when considering the initial 
disposition of the offense.” (MCM, Part IV, para. 10(c)(6)). 

 
This part of the PHO’s report was mistaken in two respects.  
 
First, ¶ 9.c.(3), on which the PHO relied in part, says nothing about when a period 

of either desertion (or AWOL, its LIO) terminates. These are instantaneous offenses. In-
tended duration is pertinent as circumstantial evidence with respect to the intent-to-re-
main-away-permanently element of long desertion, MCM ¶¶ 9.b.(1)(c), 9.c.(1), or as a 
factor affecting the maximum punishment for the LIO under Article 86. MCM ¶ 10.e.(2). 
(Unlike the means of termination – surrender v. apprehension, MCM ¶ 9.e.(2) – the actual 
duration of a period of desertion has no effect on the maximum punishment, MCM ¶ 9.e., 
although it may, depending on all the facts and circumstances, influence the actual sen-
tence.) For present purposes, the sole question is when, assuming SGT Bergdahl violated 
Article 86, that period of absence ended. 

 
Second, as noted in the defense’s 9 October 2015 comments, the PHO’s report  
 
fails to take account of the fact that any unauthorized absence for which 
probable cause was shown was terminated by the criminal act of third par-
ties – a circumstance not addressed by the Manual for Courts-Martial pro-
vision cited in the report. 
 
In describing those circumstances that do not change “[t]he status of absence with-

out leave,” ¶ 10.c.(6) refers only to an absentee’s inability to return “through sickness, 
lack of transportation facilities, or other disabilities.” There is no textual suggestion that 
these three categories are merely illustrative, especially since the “other” clause is itself 
a catchall. The common theme among them is they do not imply acts committed by third 
parties for the specific purpose of preventing an absentee from returning to military con-
trol.  

 
Thus, the mere reference to “sickness” as an impediment to return in no way sug-

gests that some third party has maliciously, malevolently or criminally caused the absen-
tee to become sick. (If an absentee were made sick by intentional poisoning, that would 
be another matter.) Similarly, “lack of transportation” implies that means of transportation 
to a place at which an absentee might return to military control simply do not exist or, if 
they do, are unavailable for neutral extrinsic reasons such as landslides, fuel shortages, 
or labor unrest, rather than intentional, malicious person-specific acts calculated to pre-
vent the absentee from returning. There is a material difference between an interruption 
of train service and being thrown off a train or physically prevented from boarding. 

 
The final category is “other disabilities,” a phrase that, while vague, implies some 

condition personal to the individual. It does not suggest that the “disability” was either the 
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very act of being taken prisoner or the criminal act of some third party.3 This is confirmed 
by the use of the term “other,” which, under the familiar canon of ejusdem generis, sug-
gests that the circumstances that fall within the catchall category must be of the same 
general nature as the two that precede it (here, illness and automotive breakdowns). E.g., 
Christopher v. SmithKline Beecham Corp., 567 U.S. 142, 163 & n.19 (2012), citing and 
quoting CSX Transp., Inc. v. Alabama Dep’t of Revenue, 562 U.S. 277, 294 (2011); United 
States v. Wade, 14 C.M.A. 507, 510, 34 C.M.R. 287, 290 (1964). 

 
The second sentence of ¶ 10.c.(6) does not contradict the first. Thus, it recognizes 

that the impediments to return to military control described there may “in a sense” render 
all or part of a period of unauthorized absence voluntary, but it does not purport to state 
a more general rule. After all, it is directly connected to the first sentence by beginning 
with the word “but.” Under normal rules of legislative and regulatory drafting, it is the first 
(or “topic”) sentence that sets forth the general rule, and what follows merely explains or 
elaborates on it. It would be contrary to elementary drafting practice to begin with the 
specifics and wait until two sentences later to invoke a more general principle.4 

 
This reading is consonant with practice under the Articles of War. Colonel Winthrop 

wrote, “It will further be a sufficient defence to the charge of desertion that the absence 
of the accused was caused by his being, (involuntarily,) taken prisoner, and held as a 
prisoner, by the enemy . . . .” WILLIAM WINTHROP, MILITARY LAW AND PRECEDENTS 642 & 
n.57 (2d ed. 1920), citing JAMES KENNARD PIPON & JOHN FRANCIS COLLIER, MANUAL OF MIL-

ITARY LAW, FOR ALL RANKS OF THE ARMY, MILITARY, AND VOLUNTEER SERVICES 56 (3d rev. 
ed.1863). Col. Pipon and Mr. Collier explain (at 56-57): 
 

                                            

3 A legal disability is something personal to the defendant, such as a lack of capacity or 
competence, such as being a minor, a convicted felon, or mentally impaired (and in former 
times, being a woman). See also KENNETH M. STAMPP, THE PECULIAR INSTITUTION: SLAVERY 

IN THE ANTE-BELLUM SOUTH 197-98 (1956) (“Nor could a chattel be a party to a suit, except 
indirectly when a free person represented him in a suit for freedom. In court he was not a 
competent witness, except in a case involving another slave. He had no civil rights, no 
political rights, no claim to his time, no freedom of movement.”).  a “disability” is not some-
thing imposed by third parties, which is why, in sharp contrast, prisoners in enemy hands 
retain legal capacity. Convention (III) Relative to the Treatment of Prisoners of War, 12 
Aug. 1949 (GPW), arts. 14(3) (retention of “full civil capacity”), 120(1) (wills). For example, 
a prisoner can testify in court, make a valid will, own and convey property, enter into 
binding contracts, marry, separate, and divorce. GPW aside, civilian prisoners have the 
right to marry. Turner v. Safley, 482 U.S. 78 (1987). 

4 Alternatively, the “other disabilities” clause is ambiguous. The rule of lenity therefore 
applies and requires that the ambiguity be resolved SGT Bergdahl’s favor, see United 
States v. Williams, 75 M.J. 663, 666 (A. Ct. Crim. App. 2016), so that abduction by the 
Haqqani Network terminated any desertion or AWOL. 
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The prospect of immediate death is considered equivalent to inevita-
ble necessity. Thus when a soldier is tried for desertion, the fact of his hav-
ing been taken prisoner by the enemy (escape involving the immediate pro-
spect of being shot) is a good ground for acquittal. 
 
Consistent with this, Judge Byrne cites the Digest of Opinions for cases from 1901 

and 1904. See EDWARD M. BYRNE, MILITARY CRIMES: DESERTION QUICKFINDER 868 (1997) 
(citing C. 9534 & 15942, Dig. Ops. 1862-1912, 420-21) (“A soldier was charged with de-
sertion and it was subsequently established that he was a prisoner in the hands of the 
enemy; held * * * the charge of desertion * * * was erroneous.”). See also ALFRED AVINS, 
THE LAW OF AWOL 163-67 (1957). 

 
Referring to United States v. Geving, ACM 3288, 4 (AF) CMR 123 (1950), and 

struggling to distinguish Straughan v. United States, 1 Ct. Cl. 324 (1865), Prof. Avins 
posits (AVINS at 163) that “to be a POW the prisoner must be taken during a hostile action 
against the United States or a military unit thereof. Action against an individual, however 
hostile, will not make him a prisoner of war.” But this paints with far too broad a brush. 
Private Geving was not seized by enemy forces in a combat zone; he was arrested by 
the Volkspolizei with his German girlfriend in the Soviet Sector of Berlin and turned over 
to the Soviet Kommandatura. The pair were repeatedly seen under police guard in bar-
racks in the Soviet Zone before he was somehow able to escape. While relations between 
the Soviet Union and the United States were hardly friendly in 1949, the two were not at 
war. See also United States v. McKinnon, ETO CM 4171, 12 ETO 49 (1944) (seizure of 
AWOL Soldier by FFI [French Forces of the Interior] resistance fighters held not a defense 
to AWOL). Prof. Avins’ reference to “Russian secret police” is also not supported by the 
decision of the Board of Review. His overstated theory might be more appealing if those 
who have imprisoned an AWOL Soldier are entirely unaware of his or her military status, 
but that is not this case. SGT Bergdahl’s captors knew from his dog tags that he was a 
member of the U.S. Army. The “now well settled” rule, which Prof. Avins properly acknowl-
edges (AVINS at 164), that an AWOL soldier is deemed to be back in a duty status when 
taken prisoner, therefore governs. The Army carried SGT Bergdahl as “missing/captured,” 
an active duty status, throughout his captivity.5 

                                            
5 A British case that arose a decade after Geving, while distinguishable because it began 
as a defection, is nonetheless instructive. “A British soldier who was claimed by the Rus-
sians to have sought political asylum behind the iron curtain was found Not Guilty of de-
sertion at a court martial at Fulwood Barracks, Preston, Lancashire, yesterday, but Guilty 
of being absent without leave for one hour.” Derek Alderson of the King’s Own Royal 
Border Regiment had been arrested by East German police shortly after entering the 
Russian zone of East Germany. Defense counsel “submitted that Alderson’s absence 
became involuntary and was not culpable.” Returning voluntarily 18 months later, he was 
sentenced to 56 days’ detention. 56-Day Sentence on Soldier, 16 Months Behind Iron 
Curtain, The Times (London), 11 November 1960, at 17; see also CLIVE EMSLEY, SOLDIER, 
SAILOR, BEGGARMAN, THIEF: CRIME AND THE BRITISH ARMED SERVICES SINCE 1914 176 & n.6 
(2013). It is not known if the sentence was reduced on review. The case at bar is in any 
event materially less aggravated than R. v. Alderson; Alderson was a defector. In 2004, 
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The Manual should be read as addressing situations such as the one presented 

here by implication: because the unusual facts do not fall within any of the circumstances 
set forth in the first sentence of ¶ 10.c.(6), SGT Bergdahl’s “status of absence” should be 
deemed changed by his inability to return starting immediately upon capture – which in 
this case was almost immediately after the alleged desertion. Alternatively, if the Court is 
not disposed to read the provision in that fashion, decides that the rule of lenity does not 
apply, see note 5 supra, and concludes that the case is, as close textual analysis indi-
cates, not covered by Part IV’s “inability to return” paragraph, the question becomes one 
of how the duration issue should be resolved. Longstanding Department of Defense policy 
on the treatment of returning prisoners of war provides the answer.6 

 
Since the 1960s, Defense Department policy has disfavored the prosecution of 

returning POWs except those who collaborated with the enemy. When former New York 
Governor W. Averell Harriman served as POW coordinator during the Vietnam War, he 
stressed to Secretary McNamara the “prudence of greeting any release or escapee with 
open arms and, except in the most flagrant instances of wrongdoing or outright collabo-
ration, refraining from taking legal action against repatriated prisoners.” Harsh treatment 
of returned captives, he wrote, was “unnecessarily heartless.” See VERNON E. DAVIS, THE 

LONG ROAD HOME: U.S. PRISONER OF WAR POLICY AND PLANNING IN SOUTHEAST ASIA 154-
55 (OSD 2000). 

                                            
SGT Charles R. Jenkins, who had defected to North Korea in 1965, was convicted of 
desertion and aiding the enemy. The confinement portion of the sentence Judge Vowell 
imposed, apparently in response to the defense’s submission that SGT Jenkins had al-
ready suffered enough, was 30 days. See James Brooke, G.I. Deserter Tells of Cold, 
Hungry Times in North Korea, N.Y. Times, 4 November 2004, available at 
https://nyti.ms/2lndM2p. 

6 Although SGT Bergdahl’s commanding officer at Ft. Sam Houston has approved the 
issuance of a third Good Conduct Medal for his performance of duty between 2014 and 
2017, the Army is unfairly withholding a decision on whether to award him the POW Medal 
for the time he was held captive from 2009 to 2014. See Dan Lamothe, Army tables de-
cision on Bowe Bergdahl’s POW Medal and Purple Heart until after court-martial, Wash. 
Post, 15 January 2016, https://www.washingtonpost.com/news/check-
point/wp/2016/01/15/army-tables-decision-on-bowe-bergdahls-pow-medal-and-purple-
heart-until-after-court-martial/?utm_term=.41eecb8d5208. Whether or not SGT Bergdahl 
is entitled to or will in time be awarded this decoration, Secretary of Defense Chuck Hagel 
and National Security Advisor Dr. Susan Rice both correctly described him as a POW 
and JPRA dealt with him on the usual basis for POWs. Entitlement vel non to the POW 
Medal should not deter the Court from taking into account DoD’s decades-old policy with 
respect to the treatment of returned prisoners – a policy that to our knowledge has never 
before distinguished between Soldiers who were in good standing at the instant of capture 
and those who were not. Of note, the United States has repeatedly accorded POW treat-
ment to individuals who are not strictly entitled to it. GARY D. SOLIS, THE LAW OF ARMED 

CONFLICT: INTERNATIONAL HUMANITARIAN LAW IN WAR 204-05, 225 & n.114 (2d ed. 2016). 
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MEMORANDUM OPINION 
----------------------------------------- 

 
HOLDEN, Judge: 
 
 A military judge sitting as a special court-martial convicted appellant, 
pursuant to his pleas, of absence without leave (AWOL) and wrongful use of 
marijuana in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 
U.S.C. §§ 886 and 912a [hereinafter UCMJ].  Pursuant to the terms of a pretrial 
agreement, the convening authority approved only so much of the adjudged sentence 
as provides for a bad-conduct discharge, confinement for two months,* and reduction 
to Private E1.  The case is before us for review pursuant to Article 66, UCMJ.   
 
 We agree with appellant that the staff judge advocate’s post-trial 
recommendation (SJAR) erroneously omitted the duration of the period of AWOL 

                                                
* The military judge sentenced appellant to confinement for six months. 
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from the description of the misconduct alleged in the Specification of Charge I.  
When referred, that specification alleged that appellant deserted his unit on 3 
October 2003 in violation of Article 85, UCMJ.  Appellant was found guilty of 
committing the lesser included offense of AWOL from 3 October 2003 to 24 October 
2003 in violation of Article 86, UCMJ.  The SJAR correctly noted that appellant was 
convicted of the lesser included AWOL offense, but failed to note the termination 
date of the AWOL.   
 

Unless otherwise indicated in the action, a convening authority approves the 
findings as stated in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 
1994); United States v. Lindsey, 56 M.J. 850, 851 (Army Ct. Crim. App. 2002).  In 
this circumstance, we may either affirm the findings of guilty “that are correctly and 
unambiguously stated in the SJAR, or return the case to the convening authority for 
a new SJAR and action.”  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. 
Crim. App. 2002) (citing Diaz, 40 M.J. at 345; United States v. Christensen, 45 M.J. 
617, 618 (Army Ct. Crim. App. 1997)); Rule for Courts-Martial 1107(g).  In the 
interest of judicial economy and since AWOL is an “instantaneous offense” for 
which the “[d]uration of the absence is a matter in aggravation” (Manual for Courts-
Martial, United States (2002 ed.), Part IV, para. 10c(8)), we will affirm the single 
day of AWOL that is “correctly and unambiguously stated in the SJAR,” Henderson, 
56 M.J. at 913, and reassess the sentence.   
 
 We affirm only so much of the finding of guilty of the Specification of Charge 
I as provides that appellant did, on or about 3 October 2003, without authority, 
absent himself from his unit, to wit:  567th Transportation Company, 24th 
Transportation Battalion, located at Fort Eustis, Virginia.  The remaining findings of 
guilty are affirmed.   
 

Reassessing the sentence on the basis of the error noted, the entire record, and 
the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we affirm the 
sentence.  
 
 Senior Judge BARTO and Judge MAHER concur. 
 
      FOR THE COURT: 
 
 
 
 
      MALCOLM H. SQUIRES, JR. 
      Clerk of Court 
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 But he didn't -- he didn't give in.  Did he resist?  Yeah, 1 

he continued to resist.  He continued to escape.  He continued to 2 

plot for escapes.  He continued to fight.  Did he give into the 3 

captor and provide them the propaganda, the statements that they 4 

wanted on the videotape?  No, he minimized the value of the 5 

statements.  He screwed it up as best he could at the same time 6 

avoiding continual abuse and beatings and neglect.   7 

 You know, you judge somebody -- you know, the Code of 8 

Conduct says that you will resist to your utmost.  What's your 9 

utmost?  What's my utmost?  I don't know.   10 

 I've asked this question of many POWs.  "Did you do your 11 

best?"  And all you can do is look at yourself in the mirror and say 12 

to yourself -- to yourself -- "I did the best job I could do."  I 13 

think Sergeant Bergdahl did that.  He did the best job that he could 14 

do, and I respect him for it. 15 

Q. On whole and based on everything that you've, you know, 16 

read about and your debriefings, what grade would you give him for 17 

his conduct in captivity? 18 

A. What grade would I give him?  I don't know.  You know, one 19 

of the responsibilities of the SERE debriefer is to give feedback to 20 

the returnee at the end of the debriefing.  And that's one of the 21 

responsibilities that we have, and so I did that with Sergeant 22 

Bergdahl.  And, you know, my philosophy about this is to provide 23 
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pretty candid feedback.  You know, you take into consideration the 1 

level of training or the level of non-training; and you take a look 2 

at the conditions of captivity and the captor, what they are seeking, 3 

what they are trying to do.  And you judge him against or you grade 4 

him against, you evaluate him against the Code of Conduct.  And the 5 

Code of Conduct says that:  I will escape.  I will aid others to 6 

escape.  I will take neither parole nor special favors from the 7 

enemy.   That's Article III.   8 

 Article IV [sic] says:  If I am questioned, I will continue 9 

to resist.  I will provide name, rank, service number, and date of 10 

birth, and I will evade to the utmost of my ability further 11 

questions.   12 

 We know how he did with escape.  We know how he did with 13 

questioning and providing information.   14 

 "If I am senior, I will take command."  He's an Army of 15 

one.  He is senior.  He will take command. 16 

Q. And ----  17 

A. Yes, I'm sorry. 18 

Q. What is the difference between being a sole captive versus 19 

being with a group as we understand the ----  20 

A. Right. 21 

Q.  ---- Vietnam experience? 22 
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