
IN THE UNITED STATES ARMY COURT OF CRIMINAL APPEALS 

U N I T E D S T A T E S, 
Appellant 

v. 

Sergeant (E-5) 
ROBERT B. BERGDAHL, 
United States Army, 

Appel lee 

) MOTION FOR ORAL ARGUMENT 
) 
) 

) Docket No. ARMY MISC M20160118 
) 

) 

) Tried at Fort Bragg, North 
) Carolina, on 22 December 2015 
) and 12 January 2016, before a 
) general court-martial convened 
) by the Commander, FORSCOM, 
) Fort Stewart, Colonels 
) Christopher T. Fredrikson and 
) Jeffery R. Nance, Military 
) Judges, presiding. 
) 

) 

TO THE HONORABLE JUDGES OF THE 
UNITED STATES ARMY COURT OF CRIMINAL APPEALS: 

COME NOW the undersigned appellate government counsel, 

pursuant to Rules 16 and 23 of this Honorable Court's Rules of 

Practice and Procedure and hereby move the Court to hear oral 

argument in the above captioned case. 

As discussed in the government's brief, this case involves 

an interlocutory appeal stemming from the military judge's 

ruling direct~ng the unauthorized disclosure of classified 

information to defense counsel and granting defense counsel 

unfettered access to classified information prior to receiving 

authority to do so from the original classification authorities 

(OCAs) . 
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This appeal involves complex issues. Disclosure of 

classified information is governed by the rules for discovery 

pursuant to the Rules for Courts-Martial (R.C.M.) and Military 

Rule of Evidence (Mil. R. Evict.) 505. Although there are 

relatively few cases addressing Mil. R. Evict. 505, the rule is 

the analog to the federal statute, the Classified Information 

Procedures Act (CIPA). See Mil. R. Evict. 505 analysis at A22-

48. Accordingly, the federal case law interpreting CIPA is 

pertinent to this appeal as highly persuasive authority. 

Litigation regarding disclosure of classified litigation is 

occurring in at least four different contexts and jurisd~ctions: 

prosecution of civilians in federal court, prosecution of 

servicemembers by courts-martial, prosecution of unprivileged 

enemy belligerents by the military commissions with federal 

appellate review, and prosecution of unprivileged enemy 

belligerents in federal court. The goal of safeguarding 

national security interests is the same across these various 

jurisdictions. 

The military judge directed the immediate disclosure of 

classified information without coordination with and approval 

from the OCAs. (App. Ex. VI). Such a departure from the 

applicable rules of discovery and the procedures of Mil. R. 

Evict. 505 will have immediate national security implications as 

well as far-reaching consequences for all future litigation 
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involving classified information in both civilian and military 

jurisdictions. 

These important legal issues merit further discussion and 

elaboration through argument between the parties before this 

Court. Further, this case involves highly publicized 

allegations of desertion and misbehavior before the enemy that 

carry a maximum punishment of a dishonorable discharge, 

forfeiture of all pay and allowances, and confinement for life. 

(Charge Sheet) . 

The seriousness of the alleged offenses, the complexity of 

classified litigation, the multiple bodies of case law, the 

erroneous and novel ruling by the military judge directing the 

unauthorized disclosure of classified information without OCA 

approval, and the impact to national security all highlight the 

importance of the decision in this case and justify further 

discussion of the issues in oral argument before a decision is 

rendered. 

Hearing argument in this case is in the interest of 

justice, and will aid the Court in properly resolving the 

instant interlocutory appeal. In the alternative, the 

government requests leave of this court to file a reply to 

appellee's answer pursuant to Rule 21.1 in order to respond to 

the misstatements of the law and f~cts contained in appellee's 

answer. 
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WHEREFORE, the Government prays that this motion be 

granted. 

MOTION FOR ORAL ARGUMENT 

Panel No. 2 

Granted: ~~J"~~~~ 
Denied: 
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T, JA 
Appellate Attorney 
Government Appellate 

Division 

0:4--c.~J~ . 
Branch Chief 
Government Appellate 

Division 



CERTIFICATE OF SERVICE AND FILING 

I certify that I served or caused to be served a copy of 

the foregoing on this Honorable court and appellate defense 

counsel on this the _/jfj_day of April 2016. 

aptain, JA 
Chief, Branch IV, Government 

Appellate Division 
(703) 693-0783 
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