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1.  The defense moves this Court dismiss Charge II and its specification pursuant to 
RCM 905(b)(2) for failure to state an offense.  I considered the written motions of the 
parties, all matters appended thereto, if any, and oral arguments of counsel.   
 
FINDINGS OF FACT 
 
2.  I find the following facts by a preponderance of the evidence: 
 
 a.  On 25 March 2015, the accused was charged with one charge, one 
specification of misbehavior before the enemy in violation of Article 99, UCMJ.1 
 
 b.  The wording of that charge is as follows:  In that Sergeant Robert (Bowe) 
Bowdrie Bergdahl, United States Army, did, at or near Observation Post Mest, Paktika 
Province, Afghanistan, on or about 30 June 2009, before the enemy, endanger the 
safety of Observation Post Mest and Task Force Yukon, which it was his duty to 
defend, by intentional misconduct in that he left Observation Post Mest alone; and 
left without authority; and wrongfully caused search and recovery operations. 
  
LAW AND ANALYSIS 
 
3.  “The due process principle of fair notice mandates that ‘an accused has a right to 
know what offense and under what legal theory’ he (may) be convicted.” United 
States v. Jones, 68 M.J. 465, 468 (C.A.A.F. 2010) (citing United States v. Medina, 66 
M.J. 21, 26-27 (C.A.A.F. 2008)). A charge states an offense if it puts the accused on 
notice of the offense against which he must defend himself.  United States v. Curtiss, 
42 CMR 4 (CMA 1970); United States v. Barner; 56 MJ 131 (2001).  "A specification is 
sufficient if it alleges every element of the charged offense expressly or by necessary 
implication . . . ," pleads jurisdiction, places the accused on notice, and protects him 
                                                 
1 The accused was also charged with one charge, one specification of desertion with the intent to avoid hazardous duty or 
to shirk important service in violation of Article 85, UCMJ.  
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against double jeopardy.  RCM 307(c)(3).  Each specification must directly, or by clear 
implication, allege every essential element of the offense or it is fatally deficient and 
must be dismissed.  United States v. Watkins, 21 MJ 208 (CMA 1986).  Though the 
Manual for Courts-martial (MCM) provides model specifications, those model 
specifications are not fool-proof -- they are not "the law."          
 
4.  Rules of common English Grammar dictate that semicolon use in a list of things 
should occur only if there are commas appearing elsewhere in that list.  For example:  
"Present at the meeting were the following:  J. Smith, President; E. Snow, Secretary; 
and P. Pratt, Treasurer."  Thus, items of a list having no commas internal to each item 
in the list should be set off by commas, not semicolons.  For example:  "The Panda 
Bear likes to eat stems, shoots, and leaves."2  The model specification from the MCM 
provides, in pertinent part:  ". . . by . . . (intentional misconduct in that he/she became 
drunk and fired flares, thus revealing the location of his/her unit) . . ."3  MCM ¶ 23.f.(3). 
 
5.   The elements of Article 99(3) are as follows:  1) That it was the duty of the 
accused to defend a certain command, unit, place, ship, or certain military property; 
2) That the accused committed certain disobedience, neglect, or intentional 
misconduct;  3) That the accused thereby endangered the safety of the command, 
unit, place, ship, or military property; and 4) That this act occurred while the accused 
was before or in the presence of the enemy.  In this case, the government chose not 
to plead "disobedience," "neglect," or "in the presence of the enemy."  They did, 
however, plead "intentional misconduct" and "before the enemy."  Intentional 
misconduct does not include a mere error in judgment.  MCM ¶ 23.c.(3)(b).  No more 
legal guidance as to what is or is not "intentional misconduct' is provided in the 
statute.   
 
6.  Case law on Article 99(3) is scarce -- particularly with respect to what is or is not 
intentional misconduct.  Two ancient4 cases are all that are available of superior 
court guidance as to the meaning of these words.  They are:  United States v. Carey, 
15 CMR 112 (1954) and United States v. Miller, 44 CMR 849 (ACMR 1971).  In Carey, 
the Court of Military Appeals, considering a claim of insufficiency of the evidence to 
support the findings of guilty, considered whether the actions of a Korean Conflict 
tank commander in getting drunk while his tank was defending a portion of a 
defensive line where the enemy was 2500 yards from his position, constituted 
"intentional misconduct."  The Court found: "(T)hat such intoxication constitutes 
intentional misconduct, there is no doubt, for drunkenness is a violation of Article 
134 . . . , and, when it occurs while on duty, it is a violation of Article 112 . . ."  Carey, 
at 116.  The Court went on to find that "every essential element . . . was established 
beyond a reasonable doubt."  Id.  The Court explained that because of vagueness in 
what constituted misbehavior in the past, the drafters of the current Article 99 
                                                 
2 Eats, Shoots and Leaves:  The Zero Tolerance Approach to Punctuation, Lynne Truss (2003). 
3 The Court notes that this clause is properly punctuated according to standard rules of English Grammar. 
4 No negative implication as to the validity of these cases is intended by use of the term "ancient." 
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determined to give it more definition.  Id at 115.  Thus, they provided more specific 
language to remove from the offense "mere error(s) in judgment," (but, rather) 
contemplate(ing) a transgression of some established and definite rule of action, 
where no discretion is left, except what necessity may demand . . . a violation of a 
definite law."  Id.  (Internal quotations omitted.)   
 
7.  Miller looks at the issue from the opposite side -- what conduct did not constitute 
"intentional misconduct."  The Army Court considered a situation where Miller, on 
guard duty during an enemy attack on a fuel depot during the Vietnam War, found 
himself surprised, unprotected, and outgunned.  In response, he played dead on the 
floor of his flimsy, tin-sided guard shack.  Miller, at 849.  The Army Court found that 
this was "not much different from taking cover" and, thus, not misconduct (though 
certainly intentional).  Id at 853.  Interestingly, in arriving at this conclusion the Court 
stated: "While we might speculate that the accused should have done more than (he) 
did, there is not a scintilla of evidence to show that (he) violated any specific orders 
or instructions by remaining in the gate shack during the brief but violent enemy 
attack."  Id.  Thus, this determination is clearly a fact specific, rather than a strict 
legal, determination, because, specific actions that might have been intentional 
misconduct under one circumstance -- say where an accused had time to 
contemplate the situation and his actions and could have helped fight off the attack 
but failed to do so -- did not constitute intentional misconduct under the particular 
circumstances present in Miller.  And, violation of "instructions," had there been 
evidence of such, could have satisfied the intentional misconduct element.  
 
8.  A military criminal statute is not void for vagueness unless the accused "could not 
reasonably understand that his contemplated conduct is proscribed."  Parker v. Levy, 
417 US 733, 757 (1973) (quoting United States v. Harriss, 347 US 612, 617 (1954)).5  As 
the Court stated in Parker:  "The strong presumptive validity that attaches to an Act 
of Congress has led this Court to hold many times that statutes are not automatically 
invalidated as vague simply because difficulty is found in determining whether 
certain marginal offenses fall within their language.  Indeed, we have consistently 
sought an interpretation which supports the constitutionality of legislation."  (Internal 
citations omitted).  Id.   
 
9.  The Court is persuaded that Charge II and its specification does state an offense.  
The accused is on fair notice that he must defend himself for leaving Observation 
Post Mest alone and without authority, thereby wrongfully causing search and 
recovery operations.  Certainly, this notifies him that he has to defend himself from 
                                                 
5 The Court in Parker reasoned that because of the factors differentiating military society from civilian society the proper 
standard for determining vagueness is the standard that applies to criminal statues regulating economic affairs rather than 
the stricter standard applied to criminal statues regulating speech.  In Parker, the Court was concerned with Article 133 
and 134 (Clause 1 and 2) offenses.  These offenses are very similar to Article 99 in that they seek to criminally proscribe 
conduct which, had it not occurred in the military context, would never have been criminal.  To determine whether an 
Article 99 charge is constitutionally vague without considering the military context of the offense would gut the statute 
and frustrate congressional intent.    
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the charge that he has intentionally committed a series of interrelated acts before the 
enemy which, even if not particularly proscribed by some other criminal statute, are 
without authority and wrongful and, thus, criminal.  This language eliminates from 
consideration any conduct that might be an error in judgment.  Even if one were to 
apply the Carey holding as establishing a rule of law that "intentional misconduct" 
means that the charged misconduct must violate some other punitive article of the 
UCMJ, the Court is persuaded that, taken together, this series of alleged misconduct 
by the accused could potentially be a violation of several other Articles of the UCMJ.6  
However, this Court is not persuaded that Carey establishes such a rule.  The Carey 
court, deciding if the evidence was sufficient to support a conviction, reviewed the 
evidence with respect to each element of an Article 99(3) charge.  Addressing the 
"intentional misconduct" element, the court found that the evidence was sufficient 
because the conduct in question would violate Articles 112 and 134.  This does not 
mean that all misconduct charged under Article 99(3) must violate some other 
criminal provision in order to sustain a conviction for this offense.  Had Congress so 
intended, they certainly could have included such language, as they have done with 
other offenses.  There mere inclusion by the Carey court of other punitive Articles as 
types of "intentional misconduct" does not exclude other misconduct not specifically 
proscribed by some criminal statute from being "intentional misconduct."    
 
10.  The Miller case supports this reasoning.  In deciding that Miller's conduct was 
not "misconduct" as contemplated by Article 99(3), the Army Court found that there 
was no evidence that his lying on the floor of the guard shack was any type of 
misconduct.  The Court reasoned that Miller's conduct might have been, as far as the 
evidence showed, the result of being surprised, dazed, or knocked down; or that he 
may have been simply taking a few moments to gather themselves and figure out 
what to do; or that he made a conscious decision that leaving the guard shack would 
have been useless under the circumstances.  Without some evidence to establish 
that the accused was under some "specific order" or "instruction" to do something 
other than what (he) did, the court was not convinced that, "under the attendant 
circumstances," the accused's conduct constituted intentional misconduct within the 
meaning of Article 99.  Miller at 853. 
 
11.  Regarding the issue of the government's use of semicolons in the specification - 
this is an incorrect use of this punctuation device.  However, unlike statutory 
construction, the Court is not bound by the government's grammatical errors in 
deciding what is charged.  Furthermore, the accused, for that matter, cannot 
reasonably be said to have been misled by these grammatical errors.  There is no 
doubt to this Court that the use of the "and" conjunction after each semi-colon and 
the interrelated dependence of the ideas expressed in each allegedly erroneously 
created independent clause, controls the meaning.  These are dependent clauses that 
mean:  The accused left OP Mest alone and without authority and, thereby, wrongfully 
caused search and recovery operations.  Had the government looked closely at the 
                                                 
6 Article 85, Article 86, Article 92, and Article 134 (Clause 1) just to name a few. 



Page 5 of 6 
                Appellate Exhibit 49  

model specification in the MCM they would have noticed that the model specification 
provides precisely the sentence construction they needed for this specification.  
Whatever the case, this is a scrivener's error that cannot be said to mislead the 
accused or to make the specification invalid for failure to state an offense.  The Court 
is open to suggestions from the parties as to how to address any confusion this poor 
drafting may cause the panel members. 
 
12.  Turning now to the defense contention that, if the court finds that the misconduct 
referred to in Article 99(3) need not be a violation of a separate criminal statute in 
order to state an offense, this particular statute is void for vagueness, the court is not 
persuaded by this argument.  The very strong presumption in evaluating acts of 
congress favors validity.  Here, the defense contends that if misconduct does not 
exclusively mean criminal misconduct, then no accused could ever know what non-
criminal act might be more than a mere error in judgment.  This argument ignores not 
only the huge gulf between mere errors in judgment and criminal misconduct but, it 
also ignores the important role factual context plays in each charge.  There is simply 
no way the accused could not reasonably have understand that his conduct was 
proscribed.  Furthermore, the alleged conduct cannot even be said to be "marginal" 
misconduct.  The government avers that the accused left his combat outpost 
intentionally, without authority and for the purpose of causing search and recovery 
operations, which he ultimately did cause.  The specification alleges that all of this 
was done "before the enemy."  How could such alleged conduct be characterized as 
anything other than misconduct under any definition of the word?  Finally, Article 
99(3) must be evaluated with a less strict test than the average civilian criminal 
statute because Articles of the UCMJ are designed to get at more than simply 
criminal conduct.  The UCMJ is concerned with the good order and discipline of the 
members of the Armed Forces.  So, unlike the recalcitrant Wal-Mart employee, a 
service member really can earn himself a federal criminal conviction for repeatedly 
being late to work.  Perhaps no Article of the UCMJ more pointedly addresses the 
issue of good order and discipline than Article 99.  For, if a soldier misbehaves before 
the enemy, he has violated the most basic aspect of who he is expected to be and 
what he is expected to do as a soldier.  The Court's conclusion here does not mean 
that the government will be able to prove this or any of the other element of this 
offense beyond a reasonable doubt.  However, they have clearly pled (stated) an 
offense and have earned the burden of trying to do so.   
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RULING          
 
13.  Defense motion to dismiss is DENIED.  However, any implied contention by the 
government in their pleadings on this matter that they have actually pled 
disobedience, neglect, and in the presence of the enemy, is not persuasive.  Those 
portions of Article 99(3) are pled neither expressly nor by implication.  The accused 
does not have to concern himself with defending against disobedience, neglect, or in 
the presence of the enemy.   
 
 
 
 
     
     JEFFERY R. NANCE 
     COL, JA 
     Military Judge 
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