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Introduction 

 This case seeks an order directing the Department of Defense (DoD) to 

expedite action on a FOIA request and barring it from relegating that request to a 

“complex processing queue.” Rather than address the entire matter, DoD has 

needlessly complicated what is actually very simple.  The Court should deny DoD’s 

pretrial motion to dismiss, or, in the alternative, set a deadline for it to move for 

summary judgment so the entire case can be decided at once rather than piecemeal. 

Governing Statutes 

5 U.S.C. § 552(a)(4)(B) 

On complaint, the district court of the United States in the 
district in which the complainant resides, or has his principal place of 
business, or in which the agency records are situated, or in the District 
of Columbia, has jurisdiction to enjoin the agency from withholding 
agency records and to order the production of any agency records 
improperly withheld from the complainant. In such a case the court 
shall determine the matter de novo, and may examine the contents of 
such agency records in camera to determine whether such records or 
any part thereof shall be withheld under any of the exemptions set 
forth in subsection (b) of this section, and the burden is on the agency 
to sustain its action. In addition to any other matters to which a court 
accords substantial weight, a court shall accord substantial weight to 
an affidavit of an agency concerning the agency's determination as to 
technical feasibility under paragraph (2)(C) and subsection (b) and 
reproducibility under paragraph (3)(B). 

 
 

28 U.S.C. § 1331 

The district courts shall have original jurisdiction of all civil 
actions arising under the Constitution, laws, or treaties of the United 
States. 
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Statement of Facts 

 The following facts are drawn from the Complaint and DoD’s exhibits: 

I. The FOIA Request 

On February 20, 2016, plaintiff submitted the following electronic FOIA 

request to DoD: 

All communications between any member, committee or staff member 
of either House of Congress and the Office of the Secretary of Defense 
(including but not limited to the Office of Legislative Affairs) from May 
31, 2014 to the date of your response that relate in any way to SGT 
Robert B. (Bowe) Bergdahl, as well as any documents summarizing, 
memorializing or reflecting oral communications.  
 
A notarized authorization from SGT Bergdahl is attached. 
  
Expedited consideration is requested. 
 

Complt. ¶ 6; Def. Ex. 1. 
 

II. The Interim Response 

On February 24, 2016, DoD’s Office of Freedom of Information (OFOI), in an 

interim response, denied plaintiff’s request for expedited consideration and placed 

his FOIA request in its complex processing queue. Complt. ¶ 7; Def. Ex. 2. The 

interim response cited three “unusual circumstances”: 

(a) The need to search for and collect records from a facility 
geographically separated from this office; (b) the potential volume of 
records responsive to [the] request; and (c) the need for consultation 
with one or more other agencies or DoD components having a 
substantial interest in either the determination or the subject matter 
of the records. 
 

Complt. ¶ 8. (The three “unusual circumstances” OFOI cited are a rote reference to 

32 C.F.R. § 286.23(f)(3). See also 5 U.S.C. § 552(a)(6)(B)(iii). Complt. ¶ 9.) Placement 
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of a FOIA request in the complex processing queue means DoD will take 

substantially more time to act on it. Complt. ¶ 10. 

The interim response recited that OFOI’s “current administrative workload is 

1,624 open requests,” Complt. ¶ 11, and “regret[ted] the anticipated delay.” Def. Ex. 

2 (¶ 3).  It also asserted that 

it is incumbent upon [plaintiff] to demonstrate that the requested 
records will serve an urgency purpose and that they will also be 
meaningful in the sense that they will provide a greater understanding 
of actual or alleged federal government activity on the part of the 
public-at-large than that which existed before such information was 
disseminated. Consequently, it must be clearly demonstrated that such 
information has a particular value that will be lost if not disseminated 
quickly. . . . 
 

Complt. ¶ 12; Def. Ex. 2 (¶ 2). 
 

III. The Administrative Appeal 

On February 24, 2016, plaintiff submitted the following electronic 

administrative appeal from DoD’s interim response: 

I hereby appeal from the initial response (a copy of which is attached) 
and object to any delay in responding substantively to my entirely 
straightforward FOIA request. 
 
None of the three reasons the initial response cites for needing more 
time apply to my very simple and focused FOIA request. There is no 
basis for relegating it to the “complex processing queue.” I reserve the 
right to sue immediately upon expiration of the period prescribed in 
the statute. 
 
Expedited consideration is requested on this administrative appeal. 
The requested records are needed for United States v. Bergdahl, an 
Army general court-martial in which I am lead defense counsel. That 
trial is scheduled to commence on August 8, 2016. I have attached my 
client’s authorization, along with a copy of the interim response. 
  

Complt. ¶ 13; Def. Ex. 3. 
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On February 25, 2016, DoD’s Office of the Deputy Chief Management Officer 

ruled on plaintiff’s administrative appeal in pertinent part as follows: 

I consulted with OFOI to determine the status of your initial 
request 16-F-0598. To obtain any records which may be responsive to 
your request, OFOI will task the Executive Services Directorate to 
conduct electronic and hard copy searches. Upon OFOI receiving any 
responsive records, multiple components with the Office of the 
Secretary of Defense and Joint Staff or other federal agencies may be 
required to review any records containing equities to determine 
releasability. For these reasons, your request was placed in the 
complex queue and will be processed in the order the request was 
received. Please note that the OFOI action office is processing the case 
with all due diligence. 
 

Because the actions necessary to complete your initial request 
are yet to be accomplished, I am remanding this request to OFOI for 
completion. Once OFOI issues their final response, you will receive 
appeal rights for any possible denials. This action will close your 
appeal and allow the necessary, remaining processes to take place in 
response to your initial request. 
 

You have the right to judicial review of this decision in a United 
States District Court, in accordance with 5 U.S.C. § 552(a)(4)(B). 
 

Complt. ¶ 14; Def. Ex. 4. 

On March 1, 2016, plaintiff submitted the following electronic message to 

Curtis A. Gibbons, OFOI’s “action officer”: 

Please provide an estimate of how long it will take for your office to 
complete action on the above FOIA request, which was remanded to 
OFOI on February 25, 2016 by James P. Hogan, Chief, DoD FOIA 
Policy.  
 
Please advise me of the date on which the Executive Services 
Directorate was directed to conduct electronic and hard copy searches 
as indicated in Mr. Hogan’s February 25, 2016 letter to me, and 
provide me with a copy of any document that directs those searches to 
be made. 
 

Complt. ¶ 15. Plaintiff has received no response to that email. Complt. ¶ 16. 
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 DoD’s February 25, 2016 decision on plaintiff’s administrative appeal does 

not claim that “unusual circumstances” exist within the meaning of 32 C.F.R. § 

286.23(f)(3) based on either the volume of records or the geographical location of the 

facility at which they may be found. Complt. ¶ 17. All elements of the Office of the 

Secretary of Defense (OSD) with a conceivable involvement in the subject matter of 

plaintiff’s request (the immediate office of the Secretary and the offices of the 

Deputy Secretary, Executive Secretary, General Counsel, Under Secretary for 

Personnel and Readiness, and Assistant Secretaries for Legislative and Public 

Affairs) are located in the Pentagon. None are “geographically separated” from it. 

Complt. ¶ 18. The Joint Chiefs of Staff (JCS) are not a component of OSD. See 

http://www.defense.gov/About-DoD/Office-of-the-Secretary-of-Defense. The JCS 

offices are located in the Pentagon. Complt. ¶ 19. 

 There is no need for any agency other than defendant to review any 

responsive “records containing equities” – whatever that means – “to determine 

releasability.” Complt. ¶ 20.  Because Congress and its two Houses, their 

committees, members, and staff are not agencies within the meaning of FOIA, 5 

U.S.C. §§ 551(1)(a), 552(f)(1), any consultation DoD may, for political reasons, wish 

to engage in with those entities and individuals regarding plaintiff’s request does 

not constitute “unusual circumstances.” Complt. ¶ 21. 

 Given the extraordinary level of sustained public interest in Sgt. Bergdahl’s 

case and the clear impropriety of congressional influence over official decision 

making in individual cases arising under the Uniform Code of Military Justice, 10 

http://www.defense.gov/About-DoD/Office-of-the-Secretary-of-Defense
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U.S.C. ch. 47, the requested records will “serve an urgency purpose” and “be 

meaningful in the sense that they will provide a greater understanding of actual or 

alleged federal government activity on the part of the public-at-large than that 

which existed before such information was disseminated.” Complt. ¶ 22. Given the 

August 8, 2016 scheduled date of Sgt. Bergdahl’s trial, Complt. ¶ 13, the requested 

records have “a particular value that will be lost if not disseminated quickly.” 

Complt. ¶ 23. 

Argument 

THE COURT HAS JURISDICTION 

DoD’s motion improperly seeks to segment what is really a single claim. 

Although the Complaint includes consecutive paragraphs concerning expedited 

consideration and assignment to the complex processing queue, Complt. ¶¶ 25-26, 

they appear under the heading “Cause of Action.” The gravamen of the Complaint is 

that DoD must act expeditiously on the merits of plaintiff’s FOIA request rather 

than delaying it by denying expedited consideration and relegating it to a complex 

processing queue of unknown but considerable duration. These are two sides of the 

same coin. This is clear from DoD’s FOIA regulation, which provides for three 

separate queues, for simple, complex and expedited FOIA requests. See Dep’t of 

Defense, Regulation 5400.7-R, DoD Freedom of Information Act Program ¶ C1.5.4.2 

(Sept. 1998), available at http://www.dtic.mil/whs/directives/corres/pdf/540007r.pdf. 

Placing a request in the complex processing queue means it is not in either the 

expedited queue or the simple queue. 

http://www.dtic.mil/whs/directives/corres/pdf/540007r.pdf
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Plaintiff’s claim is within the Court’s subject matter jurisdiction. That was 

DoD’s own understanding before the Complaint was filed. Its correspondence to 

plaintiff set forth the course DoD proposed to take on his straightforward request, 

and concluded: 

You have the right to judicial review of this decision in a United 
States District Court, in accordance with 5 U.S.C. § 552(a)(4)(B). 

 
Complt. ¶ 14. DoD’s motion makes no reference to this inconvenient (but correct) 

sentence. 

 Obviously, no agency can confer jurisdiction on this Court by erroneously 

interpreting an Act of Congress; there is no estoppel when it comes to subject 

matter jurisdiction. Still, one would have to assume that a major federal agency 

such as DoD, which is regularly in court under FOIA and a host of other federal 

statutes, can be expected to know quite well what is in and what is beyond the 

jurisdiction of the federal courts. In fact, DoD was perfectly right to conclude its 

letter of February 26, 2016 as it did: the Court doubtless has jurisdiction. Nothing 

in the partial motion to dismiss is to the contrary. 

 The motion invokes general FOIA principles, such as that which requires a 

plaintiff to show that an agency has improperly withheld agency records. Kissinger 

v. Reporters Comm. for Freedom of the Press, 445 U.S. 136, 150 (1980). That is a 

question of the merits, rather than of jurisdiction; otherwise, every FOIA case would 

require an examination of the merits in order to determine the threshold question of 

jurisdiction.  
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In any event, the three elements noted by DoD are obviously satisfied here. 

There is no question that the requested records come within the statute. As for 

whether the Complaint pleads an improper withholding, an agency that puts a 

request on the proverbial “slow boat to China,” even though the standards for relief 

from FOIA deadlines have not been satisfied, plainly acts improperly. Similarly, an 

agency that possesses records but unjustifiably refuses to take timely action to 

release them is withholding them just as clearly as if it had told the requester “We 

are denying your request.” The result is precisely the same: the agency has the 

records and the requester does not. 

 The other cases DoD cites (at 5) are inapposite. Plaintiff does not dispute that 

DoD may establish a track system to distinguish requests that are indeed complex 

from those that are not. But that scarcely places decision making under such a 

system beyond the reach of the federal courts. Nor has plaintiff strayed outside the 

bounds of § 552(a)(4)(B), quoted above, by requesting some weird or facially 

improper remedy such as money damages or an order directing the publication of 

information.1 DoD has pointed to no case that even hints that an agency’s arbitrary 

relegation of a FOIA request to the slowest of its three “lanes” is beyond the 

authority of this Court. Cf. 5 U.S.C. § 706(1) (APA power to “compel agency action 

unlawfully withheld or unreasonably delayed”).  

                                            
1 For example, in Inner City Press/Cmty. On the Move v. Bd. of Governors of Fed. 
Reserve Sys., 1998 WL 690371 (S.D.N.Y. 1998), the plaintiff had made a half-
hearted attempt to have the court order the Fed to extend a period for public 
comment on a proposed merger. It is no wonder the plaintiff there neither briefed 
the point nor pressed its prayer for that relief. Id. at *6. The case adds nothing to 
DoD’s argument, and in fact suggests that the argument is spurious. 
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Footnote 4 of DoD’s memorandum observes that defendant’s “counsel was 

unable to locate any cases addressing a claim like” plaintiff’s. That may be, but it is 

hardly evidence that the Court lacks jurisdiction. For all we know, agencies either 

do a better job at honoring the stated criteria for overriding FOIA’s time limits than 

DoD has done here, or, when called out for misapplying their multitrack system 

criteria have admitted their error and thereby avoided litigation. 

But suppose this case is one of first impression. How should it be resolved? 

 The answer is simple. Congress has made it clear that the district courts may 

review decisions on requests for expedited consideration under FOIA. 5 U.S.C. § 

552(a)(6)(E)(iii). Functionally, this case is no different. A request that is relegated to 

DoD’s complex processing queue is by definition not going to receive expedited 

consideration – hence DoD’s apologetic reference to “anticipated delay.” For good 

reason, DoD’s February 26 letter treated the denial of expedited consideration and 

assignment to the complex processing queue together. Because the two are 

intertwined, it would be perverse to impute to Congress an intention that the Court 

has subject matter jurisdiction over denials of expedited consideration but not over 

track-assignments that achieve an even worse result. 

 DoD insists (at 5) that unless there is an express grant of judicial review in 

the particular provision of FOIA said to have been violated, the district courts lack 

jurisdiction. Thus, it observes that “FOIA expressly allows for multitrack processing, 

[5 U.S.C.] § 552(a)(6)(D)(i), but does not provide for judicial review of agency 

decisions related to it, see id.”  
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This expressio unius argument disregards not only the fact that failing to 

meet the deadline for release of responsive documents (as the dates set forth in the 

Complaint demonstrate) constitutes a “withholding” within the meaning of § 

552(a)(4)(B), but also the generic judicial review provisions found in the 

Administrative Procedure Act, compare 5 U.S.C. § 706(2) with Complt. ¶ 25-26 

(placement of request in complex processing queue “is arbitrary and capricious, an 

abuse of discretion, unsupported by substantial evidence on the whole record, and 

contrary to law”), which FOIA left intact. Section 1331 of the Judicial Code confers 

district court jurisdiction over federal questions, including those that arise under 

FOIA, whether or not the issue falls within § 552(a)(4)(B) or any other specific 

jurisdictional grant. The Complaint properly invokes both FOIA and § 1331. Complt. 

¶ 2. 

 Congress did not require DoD to establish multitrack processing; § 

552(a)(6)(D)(i) is permissive. But it did require that agencies exercising that option 

do so by regulations issued following notice-and-comment rule making. Id. It is 

inconceivable that Congress would then have permitted agencies – such as DoD – 

that do so to be entirely exempt from basic principles of administrative law and 

basic elements of judicial review of agency action. An agency that issues a 

regulation it is not required to issue is nonetheless bound by that regulation. E.g., 

Service v. Dulles, 354 U.S. 363 (1957). An agency that sets up a multitrack system 

for FOIA requests is not liberated from the APA’s familiar standards simply 



 11 

because it was not required to do so. That, however, is the improbable outcome for 

which DoD contends. 

 DoD has cited three district court decisions – two of them unreported -- for 

the proposition that its filing of a partial motion to dismiss relieved it of the duty to 

respond to the remainder of the case in a timely fashion. DoD Memorandum at 1 n.2. 

None of those decisions is binding on this Court or arose under FOIA and we believe 

the Court would be justified in holding that DoD waived whatever other grounds it 

may have for opposing the Complaint by piecemeal motion practice. Rather than 

needlessly complicate this simple case with an extraneous procedural issue, we do 

not press the point. But the fact that DoD has taken a piecemeal approach does not 

mean the Court must also do so. Beyond the usual interest in judicial economy, this 

is a case in which time actually is of the essence, given the averment in the 

Complaint that the requested documents are sought for potential use in an 

impending general court-martial. Complt. ¶ 13.2 

Conclusion 

 For the foregoing reasons, DoD’s partial motion to dismiss should be denied. 

In the alternative, the Court should direct DoD to make, by an early date certain, 

whatever further submission it may have with respect to the disposition of the case. 

                                            
2 The trial date may be modified because the case was stayed for nearly three 
months during a prosecution interlocutory appeal under 10 U.S.C. § 862 (UCMJ art. 
62). The U.S. Army Court of Criminal Appeals denied that appeal the day before 
DoD moved here for partial dismissal. United States v. Bergdahl, ARMY MISC 
20160118 (Army Ct. Crim. App. Apr. 28, 2016), available at 
https://www.jagcnet.army.mil/Portals/Files/ACCAOther.nsf/MODD/D9F2A8DCE60
B1B2D85257FA40063B9D3/$FILE/mo-bergdahl,%20rb%20(62).pdf. 
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Dated: May 10, 2016     Respectfully submitted, 
 
                          /s/Stephen Wizner 

         Federal Bar No. ct00217                         
         P.O. Box 209090 
       New Haven, CT 06520 
        (203) 432-4817 (tel) 
        (203) 432-1426 (fax)              
        stephen.wizner@yale.edu 

 
       Dennis E. Curtis 
       Federal Bar No. ct29985 
       403 St. Ronan Street 
      New Haven, CT 06511 
      (203) 772-4910 (tel) 
     (203) 562-7958 (fax) 
      dennis.curtis@yale.edu 

 
      Attorneys for Plaintiff 
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   CERTIFICATE OF SERVICE 
 
I hereby certify that on May 10, 2016, I filed the attached Plaintiff’s 

Opposition to Defendant’s Partial Motion to Dismiss electronically with the Clerk of 
the United States District Court for the District of Connecticut through the 
CM/ECF system, which caused the following counsel of record to be served by 
electronic means: 

 
      Kevin M. Snell     
      Trial Attorney   
      United States Department of Justice 
      Civil Division, Federal Programs Branch 
      20 Massachusetts Avenue, N.W., Room 6108 
      Washington, D.C. 20530 
      (202) 305-0924 (tel) 
      kevin.snell@usdoj.gov 
 
 
 
Dated:    May 10, 2016  /s/Stephen Wizner 
               Attorney for Plaintiff 
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