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INTRODUCTION 

Defendant Department of Defense (“DoD”) employs a three-tiered track system to 

process Freedom of Information Act (“FOIA”) requests, with one track dedicated for 

“simple” requests, another for “complex” requests, and a third for expedited processing.  

Def.’s Br. at 5 (citing 32 C.F.R. § 286.4(d)(2)).  Plaintiff Eugene Fidell filed this lawsuit, 

challenging DoD’s denial of expedited processing for his FOIA request, Compl ¶ 25, and 

its decision to assign his request to the complex processing queue, id. ¶ 26.  DoD moved 

to dismiss Fidell’s second claim because FOIA does not provide a right of judicial review 

of an agency’s decision to place a request in the complex queue.   

In opposing DoD’s partial motion to dismiss, Fidell contends he is really only 

asserting one claim—a challenge to the denial of expedited processing—and that his 

complex queue claim is just the other side of that coin.  Pl.’s Br. at 6 (arguing that the 

complaint sets forth only “a single claim,” the “gravamen of [which] is that DoD must act 

expeditiously on the merits of [Fidell’s] FOIA request.”; id. at 6 (labeling claims “two 

sides of the same coin”); id. at 9 (stating “this case is no different” from review of 

expedited processing requests).  To the extent that Fidell is no longer pursuing an 

independent claim challenging the placement of his FOIA request in the complex queue 

(contrary to his complaint), DoD is prepared to enter into a briefing schedule to litigate 

the denial of expedited processing, which it acknowledged in its motion may be 

challenged in court.  See Def.’s Br. at 5 (citing 5 U.S.C. § 552(a)(6)(E)(iii)).
1
 

                                                 
1
 Although declining to “press the point,” Fidell asserts that the “Court would be justified 

in holding that DoD waived whatever other grounds it may have for opposing the 

Complaint” by filing a partial motion to dismiss.  Pl.’s Br. at 11.  But as noted in DoD’s 

opening brief, this Court—along with numerous others in the Second Circuit—has 

adopted the “majority view” holding that a partial motion to dismiss tolls the time to 
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To the extent that Fidell is still pursuing an independent challenge to the 

placement of his request in the complex queue, that claim must be dismissed.  Although 

Fidell cites a number of statutory provisions in his opposition, none provide this Court 

authority to review which queue an agency places a request into, beyond the fact that it 

denied expedited processing.  Nor can he cite a single case suggesting, let alone holding, 

that a district court has the authority to micromanage an agency’s determination that a 

request is complex and not simple for processing purposes.  Because no jurisdiction 

exists for this Court to review such a decision, any such claim challenging it should be 

dismissed.  

ARGUMENT 

THE COURT LACKS JURISDICTION OVER ANY CLAIM 

CHALLENGING THE PLACEMENT OF FIDELL’S FOIA 

REQUEST IN THE COMPLEX PROCESSING QUEUE, 

INDEPENDENT OF A CLAIM CHALLENGING THE DENIAL OF 

EXPEDITED PROCESSING 

 DoD fairly read Fidell’s complaint as alleging a separate claim challenging the 

placement of his FOIA request in the complex processing queue, not just a claim 

challenging the denial of expedited processing.  The introductory paragraph to the 

complaint reads:  “This is an action to require the Department of Defense (DoD) to 

expedite action on a request for records under the Freedom of Information Act (FOIA), 5 

U.S.C. § 552, and to forbid it to delay its search for and release of responsive documents 

by placing the request in its ‘complex processing queue.’”  Compl. ¶ 1.  The complaint 

                                                                                                                                                 

answer the claims not part of the motion.  See Def.’s Br. at 1 n.2; see also, e.g., Finnegan 

v. Univ. of Rochester Med. Ctr., 180 F.R.D. 247, 250 (W.D.N.Y. 1998) (collecting cases).  

The majority position promotes judicial economy; “[i]f the opposite rule controlled and 

partial motions to dismiss did not suspend a party’s obligation to reply to additional 

claims, the result would be ‘a procedural thicket’ of piecemeal answers.”  Gortat v. 

Capala Bros., 257 F.R.D. 353, 366 (E.D.N.Y. 2009).   
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goes on to allege that DoD “denied plaintiff’s request for expedited consideration and 

placed his FOIA request in its complex processing queue,” id. ¶ 7, and that “[p]lacement 

of a FOIA request in the complex processing queue means DoD will take substantially 

more time to act on it.”  Id. ¶ 10.  In reciting the administrative history of his request, 

Fidell further explains that he argued to DoD that “[n]one of the three reasons the initial 

response cites for needing more time apply to my very simple and focused FOIA request.  

There is no basis for relegating it to the ‘complex processing queue.’”  Id. ¶ 13. 

Perhaps most importantly, the complaint’s “Cause of Action” section contained 

two separate paragraphs setting forth these claims, as Fidell concedes.  See Pl.’s Br. at 6.  

Paragraph 25 stated that “Defendant’s failure to afford expedited processing to plaintiff’s 

FOIA request is arbitrary and capricious, an abuse of discretion, unsupported by 

substantial evidence on the whole record, and contrary to law.”  Paragraph 26 similarly 

alleged that “Defendant’s placement of plaintiff’s FOIA request in the complex 

processing queue is arbitrary and capricious, an abuse of discretion, unsupported by 

substantial evidence on the whole record, and contrary to law.”  And the “Request for 

Relief” treated the issues separately as well, seeking a judgment “(a) directing defendant 

to expedite consideration of plaintiff’s FOIA request; [and] (b) forbidding it to delay its 

search for and release of responsive documents by placing the request in the complex 

processing queue. . . .” 

If Fidell now wishes to pursue only a challenge to the denial of expedited 

processing, DoD agrees the Court has jurisdiction over that claim.  See Def.’s Br. at 5 

(citing 5 U.S.C. § 552(a)(6)(E)(iii)).  Indeed, much of Fidell’s opposition brief is aimed at 

demonstrating that there is jurisdiction over such a claim, although DoD never disputed 
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that, either at the administrative stage or in this Court.  There are, however, hints in 

Fidell’s opposition brief that he still seeks to challenge the agency’s decision to assign his 

FOIA request to the complex queue, independent of its decision to deny expedited 

processing.  Because there is no jurisdiction for this Court to issue an order “barring 

[DoD] from relegating [Fidell’s FOIA] request to a ‘complex processing queue,’” Pl.’s 

Br. at 1, any such independent claim should be dismissed. 

Fidell acknowledges that FOIA authorizes an agency to use multiple tracks to 

process FOIA requests “based on the amount of work or time (or both) involved in 

processing requests.”  Def.’s Br. at 2 (quoting 5 U.S.C. § 552(a)(6)(D)(i)); see also Pl.’s 

Br. at 8, 10.  He cannot, however, point to any provision in FOIA that expressly 

authorizes judicial review of an agency’s determination that a request belongs in the 

complex track for processing.  Instead, Fidell relies on 5 U.S.C. § 552(a)(4)(B), but that 

provision provides jurisdiction only for an alleged improper withholding of agency 

records—issues not implicated by Fidell’s allegation that DoD incorrectly placed the 

request in the complex processing queue.  See Def.’s Br. at 3-4.  As the Supreme Court 

made clear in Kissinger v. Reporters Comm. for Freedom of the Press, this provision 

addresses jurisdiction, not the “merits,” as Fidell claims, Pl.’s Br. at 7.  445 U.S. 136, 150 

(1980) (“Under 5 U.S.C. § 552(a)(4)(B) federal jurisdiction is dependent upon a showing 

that an agency has (1) ‘improperly’; (2) ‘withheld’; (3) ‘agency records.’”) (emphasis 

added); see also id. (“Judicial authority to devise remedies and enjoin agencies can only 

be invoked, under the jurisdictional grant conferred by § 552, if the agency has 

contravened all three components of this obligation.”). 

Case 3:16-cv-00359-AWT   Document 16   Filed 05/24/16   Page 7 of 12



5 

“In any event,” Fidell claims, “the three elements” outlined in Kissinger “are 

obviously satisfied here” because DoD’s alleged wrongful designation of the request as 

“complex” delays production, which is purportedly tantamount to improperly 

withholding records.  Pl.’s Br. at 8.  But this argument misconstrues the claim alleged in 

the complaint as well as 5 U.S.C. § 552(a)(4)(B).  First, the claim challenges DoD’s 

“placement of [the] FOIA request in the complex processing queue,” Compl. ¶ 26, and 

nowhere alleges the improper withholding of records, see generally Compl.  Indeed, 

Fidell’s opposition brief is devoid of any citation to his complaint for allegations of 

improper withholding of agency records.  Cf. Pl.’s Br. at 6 (“The gravamen of the 

Complaint is that DoD must act expeditiously on the merits of Plaintiff’s FOIA 

request.”).  The complaint challenges when the agency processes his request, not an 

improper withholding of records. 

Second, § 552(a)(4)(B) confers limited jurisdiction on the Court “to enjoin the 

agency from withholding agency records and to order the production of any agency 

records improperly withheld.”  It does not provide jurisdiction to review an agency’s 

complex queue designation.  And contrary to Fidell’s request, it does not authorize this 

Court to “forbid[]” the “plac[ement] [of] the request in the complex processing queue.”  

Compl. at Prayer for Relief.  Indeed, § 552(a)(4)(B) alone cannot provide for review of 

such processing determinations.  If it did, expedited processing claims would also 

necessarily fall under that provision on the basis that a wrongful denial of expedition 

would delay production and thus result in an improper withholding of agency records.  

But Congress separately provided for judicial review of expedited processing decisions, 

see 5 U.S.C. § 552(a)(6)(E)(iii), and “[i]t is well-settled that courts should avoid statutory 
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interpretations that render provisions superfluous,” State St. Bank & Trust Co. v. 

Salovaara, 326 F.3d 130, 139 (2d Cir. 2003).
2
 

Fidell also invokes the APA, arguing that DoD’s complex queue determination is 

reviewable because that statute provides for review of agency action that is “arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with law.”  5 U.S.C. 

§ 706(2).
3
  The APA lacks any applicability here.  The APA provides for judicial review 

only when “there is no other adequate remedy in a court[.]”  5 U.S.C. § 704; see Bowen v. 

Massachusetts, 487 U.S. 879, 903 (1988) (“Congress did not intend the general grant of 

review in the APA to duplicate existing procedures for review of agency action. . . . § 704 

does not provide additional judicial remedies in situations where the Congress has 

provided special and adequate review procedures.”).  The “alternative remedy need not 

provide relief identical to relief under the APA, so long as it offers relief of the same 

genre.”  Garcia v. Vilsack, 563 F.3d 519, 522 (D.C. Cir. 2009); accord, e.g., Feinman v. 

FBI, 713 F. Supp. 2d 70, 76 (D.D.C. 2010) (“This Court and others have uniformly 

declined jurisdiction over APA claims that sought remedies made available by FOIA.”).  

                                                 
2
 Fidell also appears to argue that FOIA’s statutory grant of jurisdiction over expedited 

processing claims should extend to the complex queue designation.  See Pl.’s Br. at 9.  

But expedited processing and the complex queue designation are two distinct agency 

determinations that serve different purposes.  The fact that FOIA confers jurisdiction to 

review the former, see 5 U.S.C. § 552(a)(6)(E), in no way provides jurisdiction over the 

latter, see 5 U.S.C. § 552(a)(6)(D)(i).  To the contrary, it demonstrates that when 

Congress wants to confer jurisdiction over certain agency action is knows how to do so 

and confirms that Congress did not provide a right of judicial review of an agency 

decision to place a request in the complex queue.   
3
  Fidell did not cite the APA as the basis for jurisdiction in his complaint.  “It is well 

established that [p]laintiffs cannot amend their complaint by asserting new facts or 

theories for the first time in opposition to Defendants’ motion to dismiss,” Rose v. City of 

Waterbury, No. 3:12CV291 VLB, 2013 WL 1187049, at *1 (D. Conn. Mar. 21, 2013) 

(collecting cases). 
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As Fidell acknowledges, the “gravamen of the Complaint is that DoD must act 

expeditiously on the merits of plaintiff’s FOIA request.”  Pl.’s Br. at 6.  FOIA provides 

an adequate remedy for such claims relating to the processing of a FOIA request:  it 

allows for judicial review of expedited processing determinations.  See 5 U.S.C. 

§ 552(a)(6)(E)(iii).  Moreover, to the extent there is any “non-compliance with the FOIA 

deadlines,” FOIA “offers a clear and simple remedy”: “a motion asking the court to 

compel the agency to act on the FOIA request.”  See Edmonds Inst. v. U.S. Dep’t of 

Interior, 383 F. Supp. 2d 105, 111 (D.D.C. 2005) (dismissing APA claim alleging that 

agency’s response to FOIA request was not timely because FOIA provided adequate 

remedy); Walsh v. United States Dep’t of Veterans Affairs, 400 F.3d 535, 538 (7th Cir. 

2005) (same, holding FOIA provided adequate remedy—“total compliance with the 

request”); Kroposki v. FAA, No. CIV. 3:08CV01519 AWT, 2009 WL 2710223, at *2 (D. 

Conn. Aug. 26, 2009) (same, where allegedly delayed FOIA responses prevented plaintiff 

from commenting on project); accord Elec. Privacy Info. Ctr. v. Nat’l Sec. Agency, 795 

F. Supp. 2d 85, 96 (D.D.C. 2011) (dismissing APA claim alleging agency failed to abide 

by own FOIA regulations).  The APA provides no jurisdiction in this FOIA action.
4
 

                                                 
4
 Fidell also suggests that 28 U.S.C. § 1331 provides jurisdiction “whether or not the 

issue falls within § 552(a)(4)(B) or any other specific jurisdictional grant.”  Pl.’s Br. at 

10.  Although that statute provides district courts “original jurisdiction of all civil actions 

arising under the . . . laws  . . . of the United States,” “it is well-established that this 

statute does not provide a plaintiff with an independent cause of action.”  Citizens for 

Responsibility & Ethics in Washington v. Cheney, 593 F. Supp. 2d 194, 212 (D.D.C. 

2009); see also Montana–Dakota Util. Co. v. Nw. Pub. Serv. Co., 341 U.S. 246, 249 

(1951).  “Accordingly, for this Court to maintain federal jurisdiction under 28 U.S.C. § 

1331, [Fidell] must also advance a separate, legally cognizable cause of action.”  Citizens 

for Responsibility & Ethics in Washington, 593 F. Supp. 2d at 212; see also Greenberg v. 

Bear, Stearns & Co., 220 F.3d 22, 25 (2d Cir. 2000) (explaining jurisdiction exists under 

§ 1331 where “well-pleaded complaint establishes . . . that federal law creates the cause 

of action.”).   

Case 3:16-cv-00359-AWT   Document 16   Filed 05/24/16   Page 10 of 12



8 

CONCLUSION 

For all of the reasons stated above and in DoD’s opening memorandum, the Court 

should dismiss Fidell’s second claim challenging the placement of his request in the 

complex processing queue. 
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