
 

IN A GENERAL COURT-MARTIAL 
SECOND JUDICIAL CIRCUIT, U.S. ARMY TRIAL JUDICIARY 

FORT BRAGG, NORTH CAROLINA 
 
 
UNITED STATES    ) Defense Response to Government 

) Supplement to Motion in Limine to 
v.     )  Admit Evidence of Injuries in the 

) Government Case in Chief 
SGT Robert B. Bergdahl   ) 
HHC, Special Troops Battalion  ) 
U.S. Army Forces Command  ) 
Fort Bragg, North Carolina 28310  ) 29 November 2016 
 
 

RELIEF SOUGHT 
 
 The Defense in the above case requests that the Court deny the Government’s 
Motion to Admit Evidence of Injuries in the Government’s Case in Chief.  The Defense 
sees no need for additional oral argument.  The prosecution has argued its positions in 
a written motion and twice during oral argument.  The prosecution argues again in its 
supplement but offers nothing substantially different from what it has already stated.1  If 
the Court, however, deems that additional oral argument would be helpful in rendering a 
decision, the Defense asks for clarification of what matters will be taken up during such 
argument that have not been taken up previously.   
 

BURDEN OF PERSUASION AND BURDEN OF PROOF 
 
 The Government, as moving party on the motion in limine, has the burden of 
persuasion. Proof by a preponderance of the evidence is required as to factual matters. 
R.C.M. 905(c)(1). 
 

FACTS 
 
 The Defense incorporates the facts as they were adduced at the evidentiary 
hearing on 14 and 15 November 2016 as well as the AR 15-6 investigation submitted as 
D APP 51.  The Defense does not stipulate to the facts as set forth by the prosecution in 
its original motion or their supplement.   
 
 
     

                                            
1 The email that transmitted the supplement indicated that the prosecution intends to focus the requested 
additional oral argument on other evidence it wishes to offer.  If it seeks an advance ruling with regard to 
evidence that was not the subject of the evidentiary hearing on 14 and 15 November 2016 or the pending 
motion in limine, the prosecution should file a separate motion in limine so the Defense will have fair 
notice of the issue(s) to be addressed.    
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LAW AND ARGUMENT 
 
 The prosecution has failed to meet its burden to establish that the evidence of 
injuries are relevant to Charge II and its Specification.  Furthermore, the probative value 
of the evidence is substantially outweighed by the danger of unfair prejudice and 
confusion of the issues.   
 

I. THE PROSECUTION HAS FAILED TO MEET ITS BURDEN TO ESTABLISH 
THAT THE EVIDENCE OF INJURIES IS RELEVANT TO CHARGE II AND 
ITS SPECIFICATION 

 
In order for evidence of injuries to MSG (R) Allen and Mr. Morita to be relevant,   

the prosecution bears the burden of proving facts that connect evidence of the injuries 
to the element of endangerment to TF Yukon or OP Mest.2  Under Military Rule of 
Evidence (MRE) 104(b), a trial court neither weighs credibility nor makes a finding that 
the Government has proved a conditional fact by a preponderance of the evidence.  
See United States v. Mirandes-Gonzalez, 26 M.J. 411, 413 (C.M.A. 1988).  The Court 
simply examines all the evidence in the case and decides whether the jury could 
reasonably find the conditional fact by a preponderance of the evidence.  Id. at 413-14.   
 

While it can be deemed to be a fairly low threshold to establish sufficient 
evidence of a predicate fact for the purposes of a motion in limine under MRE 104(b), 
the burden remains a meaningful one.  As the Court of Military Appeals admonished in 
United States v. Stubbs, “an offer of proof is not itself evidence.”  United States v. 
Stubbs, 23 M.J. 188, 194 (C.M.A. 1987).  The Court suggested that rather than rely on 
mere offers of proof in motions practice, trial Judges should force parties “to call the 
witness, provide valid real and documentary evidence or provide a stipulation.”  Id. at 
195.  See also United States v. Vanderwier, 25 M.J. 263 (C.M.A. 1987) (finding that a 
military Judge abused his discretion in determining that a witness was unavailable to 
testify at trial based on sparse and stale facts before him).  In determining whether the 
prosecution has met its burden, the legal conclusions must be based on the facts 
presented at the hearing, not what the parties claim are the facts.   

 
In this case, the prosecution has not met its burden of proof because it has not 

provided evidence of a “fact” that would support the relevance of injuries of MSG (R) 
Allen and Mr. Morita to the element of endangerment to TF Yukon or OP Mest.  The 
Specification of Charge II is not that SGT Bergdahl endangered any location or any 
command.  It is specific to TF Yukon and OP Mest.  As the following sections of this 
response will illustrate, no evidence was presented that the two men were located at OP 
Mest.  No evidence was presented that they were part of TF Yukon.  No evidence was 
presented that would lead a reasonable factfinder to conclude that they were OPCON to 
TF Yukon.  Even if the prosecution presented sufficient evidence that they were 
OPCON to TF Yukon or had any other type of command relationship with TF Yukon, 

                                            
2 Although the prosecution argued on page 5 of G APP 44 that it intends to offer MSG (R) Allen’s and 
Jonathan Morita’s injuries as evidence of endangerment to TF Yukon and OP Mest, the prosecution 
appears to have abandoned the portion of that proposition which relates to OP Mest.      
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there is no basis to suggest that they can then be deemed to have been part of TF 
Yukon.   

 
A. The prosecution did not provide sufficient evidence to determine that MSG 

(R) Allen, SPC Morita or any other members of the ETT were part of  
TF Yukon 

 
No evidence presented at the hearing established that MSG (R) Allen, SPC  

Morita or any other member of the ETT were part of TF Yukon. The testimony of COL 
Minalga and LTC (R) Aymat was that the ETTs were part of a completely separate 
chain of command.  The burden is on the Government to establish that the Soldiers 
were part of TF Yukon and not on the Defense to disprove it.  The Government has 
failed to meet that burden.  
 

B. The Government did not provide sufficient evidence that MSG (R) Allen, SPC 
Morita, or any other members of the ETT were OPCON to TF Yukon.   

 
The Government argues that it adduced sufficient evidence that MSG (R)  

Allen, Mr. Morita, and the other Soldiers of the ETT were OPCON to TF Yukon and 
therefore were part of TF Yukon.  They argue on page 3 of the supplement that COL 
Campbell testified that the Soldiers were under his OPCON at the time of the mission 
and that COL Minalga testified that the ETT was OPCON to his battalion.  The 
prosecution misstates the evidence.   
 

On cross-examination, COL Campbell affirmed that he did not remember the 
specific command relationships that existed in Kushamond in July 2009.3  Therefore, 
the only evidence from his testimony regarding the Command relationship between the 
ETT and TF Yukon is that he simply does not know what it was.  Furthermore, he 
testified that the relationship would have been in writing.  The Government presented no 
evidence of such a writing.   
 
 The prosecution further misstates the evidence when it claims that COL Minalga 
testified that the ETT was OPCON to his battalion.  The Defense recalls that his 
testimony was, in substance, that he merely believed that there were ETT OPCON to 
his battalion.  He never made a connection between MSG (R) Allen, Mr. Morita and the 
other ETT personnel who were on the mission in question, on the one hand, and with 
the ETT that was possibly OPCON to his battalion, on the other.  Moreover, on cross-
examination, COL Minalga confirmed the following facts: (i) that the command 
relationships as they existed in 2009 were constantly updated in writing; (ii) that the 
chart the Government asked the Court to consider from the beginning of June 2009 was 
stale by July 2009; (iii) that he cannot remember the specific details of the task 
organization as it existed on 8 July 2009; (iv) that he recalls that the ETTs were part of a 

                                            
3 The Defense also recalls (but would need the transcript to verify with certainty) that on direct 
examination COL Campbell merely stated he “believed” that the ETT members were OPCON.  The use of 
the word “believe” is far different from stating the matter as fact.  In any event, what he meant by “believe” 
was clarified during cross-examination when he affirmed that he does not remember the command 
relationship. 

D APP 52 -#3



 

completely separate chain of command prior to September 2009; (v) that he never met 
MSG (R) Allen or SPC Morita; and (vi) that it would be possible to link the individual 
Soldiers to specific units with the proper documentation.  Bottom line: no writing was 
ever presented linking those Soldiers with TF Yukon.  Furthermore, there was no 
testimony from COL Minalga that MSG (R) Allen, Mr. Morita, or other Soldiers who were 
on the mission in question were either part of TF Yukon or OPCON to TF Yukon.  The 
prosecution’s contrary assertions are simply that; they are contrary to the evidence.  It is 
not the Defense’s burden to establish that the Soldiers were not part of TF Yukon.  It is 
the prosecution’s burden to offer some evidence that they were.      
 

The Government also argues circumstantially that the ETT was OPCON to TF 
Yukon because COL Campbell asked it to conduct the specific mission in question and 
the ETT did so.  This overlooks the fact that there are different types of command 
relationship that would also encompass such a scenario.  For example, one command 
may simply be providing support to another.  See Joint Publication 1, Doctrine for the 
Armed Forces of the United States; Joint Publication 3, Joint Operations.  Merely 
performing a mission that a battalion commander would like to have performed does not 
provide evidence of the Command relationship that existed between the units.  The 
evidence is not sufficient for a factfinder to determine that the ETT was OPCON to  
TF Yukon.  

 
In addition to the lack of evidence presented by the Government, as the Defense 

pointed out during oral argument, SSG Walters testified that when his 1SG [Richard 
Smith] refused to go out on a mission following the incident, COL Campbell stated in 
substance, “then why are you here?”.  In a sworn statement included as an exhibit in the 
AR 15-6 investigation into the incident, SSG Walters related that the statement of COL 
Campbell was, “if that’s the attitude that you’re going to have then you might as well 
leave”. See D App. 51, bates number 5891.  In either case, the interaction between 
COL Campbell and 1SG Smith does not demonstrate an OPCON relationship.  As LTC 
(R) Aymat testified, the relationship of the ETTs to the battlespace owners was one of 
support, which is what the previously described interaction suggests.   

 
For these reasons, the prosecution did not establish an OPCON relationship 

between the ETTs and TF Yukon.  Therefore, even under the prosecution’s theory that 
an OPCON relationship is the equivalent of being part of TF Yukon, the Government 
has failed to meet its burden.   

 
C. The Government has provided no evidence to support the proposition that an 

OPCON relationship establishes that one Task Force can become a part of 
another Task Force.   

 
Even if the Government offered evidence that MSG (R) Allen, Mr. Morita,  

and the other members of the ETT on the mission in question were OPCON to TF 
Yukon, it has not provided any facts nor cited any case law which would support the 
proposition that the Soldiers would thereby become part of TF Yukon.  The Charge is 
not that SGT Bergdahl endangered any Command at any location.  The Charge is 
specific to TF Yukon and OP Mest.  Consequently, the Government would not have met 
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its burden even if it had adduced evidence that the Soldiers in question were OPCON to 
TF Yukon.     
       

II. THE PROBATIVE VALUE OF THE EVIDENCE OF INJURIES IN QUESTION 
IS SUBSTANTIALLY OUTWEIGHED BY THE DANGER OF UNFAIR 
PREJUDICE, CONFUSION OF THE ISSUES, AND WASTE OF TIME 
 

Aside from not being relevant for the reasons stated in Point I, evidence of  
injuries to MSG (R) Allen and Mr. Morita should be excluded pursuant to MRE 403.  The 
probative value of that evidence is substantially diminished based on the intervening 
causes of the injuries in question.  Furthermore, the danger of unfair prejudice and 
confusion of the issues is extremely high and litigating the issue would be a 
considerable waste of time.  When balanced, the probative value of the evidence is 
substantially outweighed by these salient countervailing dangers and considerations. 

 
A. The probative value of the evidence is substantially diminished because of 

the intervening causes of the injuries in question. 
 

As was made clear during the evidentiary hearing on 14 and 15 November 2016  
as well as the 15-6 investigation in evidence as D APP 51, SGT Bergdahl was not the 
proximate cause of the injuries MSG (R) Allen and Mr. Morita sustained.  The mission 
was so severely flawed in so many respects that the Infantry Officer assigned to 
conduct the Government’s own investigation testified that the mission should never 
have taken place, even under the circumstances of the DUSTWUN.   
 
 In contrast to the prosecution’s description, the Defense’s argument is not limited 
to the proposition that the mission should not have taken place in the prevailing 
circumstances.  The Defense also submits that the probative value of the injuries is 
substantially diminished by the intervening causes that were examined at length during 
the hearing.  Because those intervening causes had nothing to do with SGT Bergdahl’s 
actions, the probative value of suggesting that he caused any endangerment is 
extremely low.  But for any number of intervening causes, the injuries would never have 
occurred.  
 
 In its oral argument and proffered supplement, the prosecution discounts other 
intervening causes by focusing on the increased risk it claims was required because of 
the DUSTWUN.  According to the prosecution, any flaws in the mission were caused by 
SGT Bergdahl’s actions.  The Government’s own AR 15-6 investigator, however, 
testified persuasively that even under the circumstances of the DUSTWUN, the mission 
was deeply flawed and should not have taken place.  Even COL Campbell testified that 
he would have assumed that the number of American Soldiers on such a mission would 
have been in the “double-digits.”  The prosecution’s attempts to diminish the credibility 
of the Army’s own AR 15-6 investigator miss the mark. The prosecution has provided no 
evidence that the conclusions in his report or his testimony are incorrect or would have 
changed.  In fact, following a thorough cross-examination, the investigator strongly 
stood his ground. 
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 Overall, the evidence adduced at the hearing reveal a deeply flawed mission with 
numerous contributing and intervening causes for the injuries MSG (R) Allen and Mr.  
Morita sustained.  The probative value of using those injuries as evidence of SGT 
Bergdahl’s responsibility for endangerment of TF Yukon or OP Mest is therefore, at 
best, extremely limited.  
 

B. The danger of unfair prejudice  
 

The danger of offering evidence of injuries to MSG (R) Allen and Mr. Morita is  
that the factfinder will use the evidence for something other than its logical, probative 
force.  See United States v. Owens, 16 M.J. 999 (A.C.M.R. 1983).  Evidence of horrific 
injuries of the kind they suffered has an obvious emotional impact.  Therefore, the 
danger is that a panel would decide the critical issue of endangerment based on that 
emotional impact and not with regard to the circumstances under which the injuries 
occurred.   
 

The methods of ameliorating the unfair prejudice that the Government proposes 
are not sufficient.  Even if the prosecution limits the extent to which evidence of injuries 
are presented, the emotional impact would not be sufficiently diminished to tip the 
balance.  That the prosecution could make matters even worse by offering even more 
unfairly prejudicial evidence (as the supplement remarks at p. 5) is not a valid basis for 
admitting the evidence.  Limiting instructions and voir dire may be enough to tip the 
scale in favor of admissibility where the probative value is high enough.  In this case, 
however, the probative value of the proffered evidence is extremely low.  In effect, the 
prosecution’s arguments are a rejection of MRE 403 rather than an effort to balance the 
probative value and the contemplated dangers in this particular case.  The probative 
value of the evidence at issue is rather clearly outweighed by the danger of unfair 
prejudice.   

 
C. The danger of confusion of the issues 
 
An even greater danger is that the proffered evidence confuses the issues.   

The issue is not whether or not Soldiers were injured; it is whether Soldiers were 
endangered.  Soldiers that were endangered by SGT Bergdahl’s alleged misconduct 
may never have been injured.  Conversely, even serious injuries are not evidence either 
that SGT Bergdahl caused those injuries or of the circumstances which led to them.  As 
the Defense demonstrated at the hearing on 14 and 15 November 2016, numerous 
intervening and contributing causes led to those circumstances and have nothing to do 
with what SGT Bergdahl is alleged to have done.  When the requisite balance is struck, 
the probative value of the evidence is substantially outweighed by the danger of 
confusion of the issues.        
 

D. The consideration of waste of time  
 

Closely related to the danger of confusing the issues is consideration of the  
amount of time that would be wasted.  Litigating evidence of the injuries, the cause of 
the injuries, and how those injuries relate specifically to the endangerment of TF Yukon 
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