
IN A GENERAL COURT-MARTIAL 
SECOND JUDICIAL CIRCUIT, U.S. ARMY TRIAL JUDICIARY 

FORT BRAGG, NC 
 
 
U N I T E D   S T A T E S   ) DEFENSE MOTION FOR 
      ) NEW PRETRIAL ADVICE 
 v.     ) 
      ) 
SGT Robert B. BERGDAHL  ) 
HHC, STB, US Army FORSCOM  ) 
Fort Bragg, NC  28310   ) 03 May 2016 
 
 

RELIEF SOUGHT 
 

 The defense moves for a new pretrial advice from the Staff Judge Advocate. The 
Court should further order that that advice be furnished to the defense before it is 
submitted to the convening authority and the defense afforded a reasonable opportunity 
to comment before the convening authority makes a new decision on the disposition of 
the charges. 
 

BURDEN OF PROOF 
 

As moving party, the defense has the burden of proof by a preponderance of the 
evidence. 
 

WITNESSES AND EVIDENCE 
 

 No witnesses are required. The pertinent documentary evidence is as follows: 
 

1. Report of preliminary hearing, 5 Oct 2015 
2. Pretrial advice, 14 Dec 2015 

 
Copies of these two documents are attached. 

 
FACTS 

 
There are no genuine issues of material fact. The pertinent facts are set forth in 

the argument portion of this motion. In a nutshell, the staff judge advocate’s pretrial advice 
was so incomplete as to be prejudicially misleading with respect to a material aspect of 
the preliminary hearing officer’s recommendation regarding the disposition of the charges. 
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LEGAL AUTHORITY AND ARGUMENT 
 

 Article 32, UCMJ 
 Article 34, UCMJ 
 R.C.M. 405(a) 
 R.C.M. 405(e)(1)(D) 
 R.C.M. 405(j)(2)(K) 
 R.C.M. 406(b)(4) 
 R.C.M. 905(b)(1) 
 R.C.M. 906(b)(3) 
 R.C.M. 1003(c)(5) (Discussion) 

 
R.C.M. 406(b)(4) (Discussion) provides, in pertinent part: 

 
The [staff judge advocate’s pretrial] advice need not set forth the underlying 
analysis or rationale for its conclusions. Ordinarily, the charge sheet, 
forwarding letter, endorsements, and report of investigation are forwarded 
with the pretrial advice. In addition, the pretrial advice should include when 
appropriate: a brief summary of the evidence; discussion of significant 
aggravating, extenuating, or mitigating factors; any recommendations for 
disposition of the case by commanders or others who have forwarded the 
charges; and the recommendation of the Article 32 investigating officer. 
However, there is no legal requirement to include such information, and 
failure to do so is not error. 
 
Whatever matters are included in the advice, whether or not they are 
required, should be accurate. Information which is incorrect or so 
incomplete as to be misleading may result in a determination that the advice 
is defective, necessitating appropriate relief. See R.C.M. 905(b)(1); 
906(b)(3). [Emphasis added.] 

 
 The staff judge advocate did not have to include the preliminary hearing officer’s 
recommendation as to disposition in the pretrial advice. By voluntarily electing to do so in 
an otherwise very terse document, she took on the duty to describe that recommendation 
in a manner that was neither incorrect nor “so incomplete as to be misleading.” She did 
not perform that duty, and in light of the convening authority’s broad discretion regarding 
disposition, the strong evidence in mitigation (which made dispositions other than a 
general court-martial entirely plausible), and the absence of a disposition 
recommendation by any subordinate commander, her failure was prejudicial to SGT 
Bergdahl’s interests. She also did not provide her defective advice to the defense before 
GEN Abrams acted. Had she done so, we would have objected to it. 
 

Article 32(a)(2)(D), UCMJ, and R.C.M. 405(a), (e)(1)(D), (j)(2)(K) require the 
preliminary hearing officer’s report to include a recommendation as to the disposition of 
the charges. LTC Visger complied with that requirement, recommending trial by a special 
court-martial not empowered to adjudge a bad-conduct discharge. ¶¶ 1, 3. He also stated, 
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however, that “confinement and punitive discharge are not warranted,” ¶ 3b (emphasis 
added), and that “neither jail time nor a punitive discharge are appropriate.” ¶ 3e 
(emphasis added). This critical point – which he stated twice – was not merely an 
expression of what he personally would have done had he been responsible for 
sentencing or negotiation of a pretrial agreement (either of which would have been out of 
line for a preliminary hearing officer). Rather, the no-confinement term was an integral 
part of his recommendation as to the disposition of the charges. 

 
The convening authority could have included in the disposition a special instruction 

precluding a sentence to confinement (or setting a confinement maximum below that 
permitted by the court-martial’s jurisdictional limits or the Table of Maximum 
Punishments) precisely as he could have included a special instruction that no 
dishonorable discharge, bad-conduct discharge, or any other authorized punishment be 
adjudged. The charge sheet (DD Form 458) provides for special instructions in § V. See 
also R.C.M. 601(e)(1), 1003(c)(5) (Discussion). 
 
 The pretrial advice recited that the preliminary hearing officer recommended that 
the charges be referred to “a Special Court-Martial (not authorized to adjudge a Bad-
Conduct Discharge).” ¶ 3. The staff judge advocate instead recommended referral to a 
general court-martial. ¶ 5. That was her privilege, but she omitted a material term of the 
preliminary hearing officer’s recommendation as to disposition. The preliminary hearing 
officer’s repeated recommendation against confinement was just as material as his 
recommendation against referral to a forum that could not award a bad-conduct 
discharge. A special court-martial is authorized to adjudge not only a bad-conduct 
discharge but confinement for up to a year.  
 

The staff judge advocate could not pick and choose which aspects of the 
preliminary hearing officer’s recommendation as to disposition to include in her pretrial 
advice. Indeed, by noting the part that recommended a no-BCD special court-martial, her 
advice implicitly suggested that there were no other elements of the preliminary hearing 
officer’s recommendation as to disposition. 
 
 Because the pretrial advice was “so incomplete as to be misleading,” it was 
defective and the resulting decision by GEN Abrams on the disposition of the charges is 
invalid and, for the reasons indicated above, prejudicial. A new pretrial advice is required 
before the charges or either of them can be referred to a general court-martial. If, on 
review of a new pretrial advice, the convening authority again refers the charges or either 
of them to this general court-martial, the case can proceed. The convening authority may 
also decide to refer the charges or either of them to a special court-martial or settle on a 
different disposition altogether, given the passage of time, the time and expense of 
litigating the case as currently charged, SGT Bergdahl’s health issues, and above all his 
nearly five years in captivity. In that event, a new pretrial advice would not be required. 
R.C.M. 406(a) (Discussion). 
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