UNITED STATES ARMY TRIAL JUDICIARY
SECOND JUDICIAL CIRCUIT, FORT BRAGG, NORTH CAROLINA

UNITED STATES OF AMERICA
V. Findings of Fact, Conclusions of Law
and Ruling -- Defense Motion to
Dismiss for Unlawful Command
Influence

SGT Robert B. Bergdahl
HHC, STB, U.S. Army FORSCOM
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1. The accused moves this Court to dismiss the charges against him because a
candidate for President of the United States, Donald J. Trump, made numerous public
comments describing him as a deserter, a traitor, responsible for the death of five or
six soldiers and many other similar comments disparaging of the accused personally
as well as expressing an opinion about his guilt and promising that, if the accused
didn't get jail time and Mr. Trump were elected President, he would review the case.

FINDINGS OF FACT

2. I considered the pleadings of the parties, as well as all appellate exhibits
submitted on the matter and not objected to by the parties. | find the following facts
by a preponderance of the evidence:

a. Beginning as early as June 2014, well before he announced his candidacy
for the Republican nomination for President of the United States, Mr. Trump began
expressing his opinion that the accused is a traitor and that President Obama made a
"terrible deal"” when he traded five Taliban prisoners detained at Guantanamo for the
accused.

b. On 25 March 2015, charges of desertion and misbehavior before the enemy
were preferred against SGT Bergdabhl.

c. Mr. Trump repeated similar comments to those mentioned above until he
announced that he would seek the Republican Party nomination for President of the
United States on 16 June 2015. As his campaign activity increased, the same general
theme persisted in all the comments he made about the accused. See the
Compendium to Defense Appellate Exhibit 56 as well as the DVD marked as an
enclosure at page 57 of Defense Appellate Exhibit 56.
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d. On 19 July 2016, Mr. Trump received the Republican Party nomination for
President.

e. The last public comments about the accused or his case were made on or
about 9 August 2016.

f. The campaign for President in 2016, as with most political campaigns, was
often marked by incendiary campaign rhetoric, not only between the opposing
parties, but within each party, as numerous candidates vied for their party's
nomination. In over 512 days of campaigning where Mr. Trump participated in
literally hundreds of speeches and public campaign events, Mr. Trump referred to the
accused in 65 separate instances. Those 65 instances total over 46 hours of total
speech time. References to the accused total 28 minutes of the 46 hours.?!

g. On 8 November 20162, Mr. Trump was elected the 45th President of the
United States.

LAW AND ANALYSIS

3. Unlawful Command Influence (UCI) is the “mortal enemy of military justice.”
United States v. Thomas, 22 MJ 388, 393 (C.M.A. 1986). Article 37, of the Uniform
Code of Military Justice (UCMJ) was enacted by Congress to prohibit commanders
and convening authorities from attempting to coerce, or by unauthorized means,
influence the action of a court-martial, or any member thereof, in reaching the
findings or sentence in any case. Article 37(a), UCMJ. UCI is the improper use, or
perception of use, of superior authority to interfere with the court-martial process.
See, Gilligan and Lederer, COURT-MARTIAL PROCEDURE, Volume 2 §18-28.00 (2d
Ed. 1999).2 UCI is most often exerted on members of any of the following

! The government avers but offers no evidence that: "A Lexis Nexis search for "Trump" together with "Bergdahl" for the
entire period of Mr. Trump's campaign, a total of 512 days, results in 1,506 references. By contrast, in the fourteen days
prior to the election a search for "Trump" and "Benghazi" results in 1,496 hits. In the four days prior to the election a
search for "Trump" and "Obamacare" results in 1,806 hits. Attempts to search for the latter two combinations beyond
those short windows were unsuccessful, because they both resulted in more than 3,000 hits. Additionally, a simple
Google search for "Trump" and "Bergdahl” results in approximately 560,000 hits. By contrast, a (Google) search for
"Trump" and "Benghazi" results in 5,370,000 hits; "Trump" and "Mexico Wall" results in 17,200,000; "Trump" and
"Obamacare" results in 26,300,000; and "Trump" and "China" results in 111,000,000." If true, these statistics would
seem to indicate that SGT Bergdahl was not a significant part of Mr. Trump's campaign strategy.

2 The election took place on 8 November 2016 but the election was not called for Mr. Trump until the early morning
hours of 9 November.

3 No authority convening a general, special, or summary court-martial, nor any other commanding officer, may censure,
reprimand, or admonish the court or any member, military judge, or counsel thereof, with respect to the findings or
sentence adjudged by the court, or with respect to any other exercises of its or his functions in the conduct of the
proceedings. No person subject to this chapter may attempt to coerce or, by any unauthorized means, influence the action
of a court-martial or any other military tribunal or any member thereof, in reaching the findings or sentence in any case.
Article 37(a), UCMJ, 10 U.S.C. § 837(a) (2012).
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populations: (1) Subordinate commanders in the preferral or referral process, (2)
Potential panel members for the trial, and (3) Potential witnesses testifying in the trial.
It can be exerted by commanders as well as those acting with the “mantle of
command authority” and can be intentional or inadvertent.

4. UCI can manifest in a multitude of different situations. See United States v. Gore,
60 MJ 178, 185 (C.A.A.F. 2004). Furthermore, “[t]he term ‘unlawful command
influence’ has been used broadly in our jurisprudence to cover a multitude of
situations in which superiors have unlawfully controlled the actions of subordinates
in the exercise of their duties under the UCMJ.” United States v. Hamilton, 41 MJ 32,
36 (C.M.A. 1994). UCI can occur in one of two ways: either through 1) Actual UCI or
2) Apparent UCI. Thus, even if there is no actual UCI, there may still be apparent UCI.
The military judge must take affirmative steps to ensure that both forms are
eradicated from the court-martial in question. United States v. Lewis, 63 MJ 405, 416
(C.A.A.F. 2006). The “appearance of unlawful command influence is as devastating to
the military as the actual manipulation of any given trial.” Lewis, 63 MJ at 407. The
guestion of whether there is apparent UCI is determined “objectively.” Id. This
objective test for apparent UCI is similar to the tests that are applied in determining
guestions of implied bias of court members or in reviewing challenges to military
judges for an appearance of a conflict of interest. Id. The focus must be on the
“perception of fairness in the military justice system as viewed through the eyes of a
reasonable member of the public.” Id. The central question to ask is whether an
“objective, disinterested observer fully informed of all the facts and circumstances
would harbor a significant doubt about the fairness of the proceeding.” Id. In United
States v. Rockwood, 52 MJ 98, 130 (C.A.A.F. 1999), the Court noted that “public
criticism of military operations —including withering critiques of strategy, tactics,
personnel policies, and human rights concerns —is inherent in a democracy.” The
Court noted that the prohibition against UCI does not require senior military and
civilian officials to refrain from addressing such concerns, though it does prohibit
those “with the mantle of command authority from deliberately orchestrating pretrial
publicity with the intent to influence the results in a particular case or a series of
cases, as the pretrial publicity itself may constitute unlawful command influence.
Even the perception that pretrial publicity has been engineered to achieve a
prohibited end —regardless of the intent of those generating the media attention —
may lead to the appearance of unlawful command influence.”

5. In United States v. Biagase, the U.S. Court of Appeals for the Armed Forces set
forth the analytical framework to be applied to allegations of UCI. The Court placed
the initial low burden on the defense to raise the issue by “some evidence.” United
States v. Biagase, 50 MJ 143, 150 (C.A.A.F. 1999). To meet this "some evidence"
standard of proof, the defense must show some facts which, if true, would constitute
UCI, and it must show that such evidence has a “logical connection” to the court-
martial at issue in terms of potential to cause unfairness in the proceedings. United
States v. Stoneman, 57 MJ 35, 41 (C.A.A.F. 2002). Once the issue has been raised, the

Page 3 of 8



burden then shifts to the government. To meet its burden, the government may show
either that there was no UCI or that any UCI will not taint these particular
proceedings. If the government elects to show that there was no UCI, then it may do
so either by disproving the predicate facts on which the allegation of UCI is based or
by persuading the Military Judge that the facts do not constitute UCI. The
government may choose not to disprove the existence of UCI but prove that the UCI
will not affect these specific proceedings. Whichever tactic the government chooses,
the required quantum of proof is beyond a reasonable doubt. Stoneman, 57 MJ at 41
(citing Biagase, 50 MJ at 151).

6. Even if actual or apparent UCI is found to exist, the Military Judge “has broad
discretion in crafting a remedy to remove the taint of unlawful command influence,”
and such aremedy will not be reversed on appeal “so long as the decision remains
within that range.” United States v. Douglas, 68 MJ 349, 354 (C.A.A.F. 2010). The
Military Judge should attempt to take proactive, curative steps to remove the taint of
UCI and, therefore, ensure a fair trial. Id. The CAAF has long recognized that, once
UCI is raised “...it is incumbent on the military judge to act in the spirit of the UCMJ
by avoiding even the appearance of evil in his courtroom and by establishing the
confidence of the general public in the fairness of the court-martial proceedings.”
United States v. Gore, 60 MJ 178, 186 (C.A.A.F. 2004) (citations omitted).

7. Closely related to UCI but requiring a different burden and quantum of proof is the
doctrine of unfair pretrial publicity. Pretrial publicity is unfair if it denies an accused
a fair trial in violation of his 5th and 6th Amendment rights. Unfair pretrial publicity
requires the accused to demonstrate some actual identifiable prejudice attributable to
said pretrial publicity. Irwin v. Dowd, 366 US 717 (1961); United States v. Gray, 51 MJ
1 (1999). As an exception to that rule, when pretrial publicity is so pervasive and
unfair that it saturates the community and precludes an accused from having his trial
heard by a trier of fact that is not so prejudiced against him that they cannot
impartially hear the evidence and decide the case according to that evidence and
applicable law, prejudice is presumed and there is no further need for the accused to
show actual bias. Skilling v. United States, 561 U.S. 358 (2010); Gray at 28.

8. While similar in many ways, such as the nature and scope of the factual inquiry,
the potential impact on the trial and the ways to address and remedy the problems,
UCI and unfair pretrial publicity differ in one important way: UCI is unique because
the command nature of the military makes interference or the appearance of
interference with the criminal justice system particularly devastating and pernicious.
Such concerns do not exist in federal criminal courts because neither juries nor
judges are subject to the command authority of anyone in the executive branch
prosecuting the case. In the military justice system, everyone —juries (panel
members), judges, prosecutors, defense counsel, court reporters and the
commanders who decide whether to send a case to trial —is a part of the Executive
branch and ultimately answerable to the President of the United States — the Chief
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Executive. This structure is necessary because military justice is as much a
readiness issue as it is a justice issue; thus, it must stay a function of command.
However, when that same command structure is abused to weight the scales against
the accused, the system fails, the accused is deprived of important constitutional
guarantees of fairness and the military justice system ceases to deliver justice.

9. Nevertheless, we do not have a traditional UCI construct here because, though
Commander in Chief, the President is not "subject to this chapter.” Furthermore,
because this is the military and the alleged unlawful influencer is the President, we
do not have a traditional unfair pretrial publicity issue either. Thus, the court will
analyze both.

10. As said, even were he now "subject to this chapter4," when he made the
referenced comments about the accused and his alleged offenses, he was only
Candidate Trump and was not then in any way "subject to this chapter.” Therefore,
he could not commit actual UCI. Furthermore, the Court is not persuaded that even
President Trump is able to commit actual UCI. The Court finds that he is no more
"subject to this chapter” now than he was before he took the oath of office. He
simply has no actual ability to control what happens in the trial of the accused. He
cannot select the panel members, he has no authority to control witnesses, he does
not supervise the trial or defense counsel and he does not make discrete decisions
about trial or pretrial matters in this case. The closer question, and the question the
whole defense UCI claim turns on, is: Do the President's statements about the
accused made before he was elected President carry over with him into office such
that they can and do constitute apparent UCI? On this point, the defense lately cites
this Court to a recently issued Memorandum Opinion from The United States District
Court for the Eastern District of Virginia --Tareq Agel Mohammed Aziz, et al., v.
Donald Trump. Azizv. Trump, Civil No. 17-116 (E.D. Va. Feb. 13, 2017). In this civil
case, the plaintiffs petitioned the federal district court for a preliminary injunction
prohibiting enforcement of Executive Order (EO) 13,769, entitled "Protecting the
Nation from Foreign Terrorist Entry into the United States." The plaintiffs claimed
that the EO was overbroad and, by its plain reading, applied to legal permanent
residents in violation of their 1st and 5th Amendment rights. In commenting on
whether the President's pre-election statements about the subject of a "Muslim Ban"
should be considered in deciding whether EO 13,769 should be read to apply to a
particular religious group with legal status in the United States in spite of post hoc
assurances by the administration that it did not, the District Court, paraphrasing the
US Supreme Court in an unrelated case, stated, "Just as .. .the world is not made
new every morning, a person is not made new simply by taking the oath of office.”
Aziz at 15. However, this comment was made regarding the propriety of limiting the
temporal scope of the purpose inquiry in a 1st Amendment establishment of religion

4 Which, by a strict reading of Article 37 and Article 2, UCMJ, he is not. Furthermore, no case law of which the Court is
aware, indicates that "subject to this chapter" includes the President, much less a private citizen candidate for President.
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case. The Court does not find the analysis sufficiently analogous to be helpful to the
resolution of the issue here.

11. The multitude of comments® made by Candidate Trump is troubling. Doubtless,
they were made without consideration of their possible impact on the trial of the
accused. However, they were clearly made to enflame the passions of the voting
populace against his political opponent and in Mr. Trump's favor. Candidate Trump's
comments were disturbing and disappointing; however, they do not rise to the level
of "some evidence" required for the defense to meet its initial burden. Apparent UCI
must still be UCI and the statements of a private citizen, even if running for President,
cannot be unlawful command or influence. No reasonable member of the public,
apprised of all the facts and circumstances and seeing campaign rhetoric for what it
is, would believe that because Candidate Trump said those troubling things and is
now President Trump, the accused has been or will be denied a fair trial. This is
particularly true when we consider that no member of the venire has even been
guestioned to determine if they are even aware of these statements or, if aware, have
been improperly influenced by them.® This is simply not a matter that can be
ascertained at this point in the proceedings. Add to this the fact that President
Trump has, thus far, made no statement about the accused or his court-martial and
the unreasonableness of any public opinion that may exist that the accused cannot
get a fair trial is even starker. This fact is also strong circumstantial evidence that his
comments were nothing more than inflammatory campaign rhetoric. Certainly,
partisans on either side of this case or on either side of the political divide in this
country may have strongly held opinions about this case. But the reasonable
member of the public the law is interested in does not live at the far ends of the
political spectrum. No reasonable member of the public, apprised of all the facts and
circumstances present here, would harbor a significant doubt about the fairness of
the proceeding where the potential panel members have yet to be questioned about
their knowledge of the statements by Mr. Trump or their bias on the matter. It could
easily be that each and every panel member questioned in voir dire will honestly and
convincingly say they have either never heard the comments or, having heard them,
would not be prejudiced against the accused by them. We simply do not know.
Because of that, the defense has failed to establish some facts which, if true, would
constitute UCI or establish that such evidence has a “logical connection” to this
court-martial in terms of potential to cause unfairness in the proceedings. Stoneman,
at 41. However, after voir dire, if it appears the landscape on this issue has changed,
the defense is free to renew its motion.

12. Assuming, for the sake of argument, that the defense has met their initial burden,
the government must prove beyond a reasonable doubt that there was no UCI or that
any UCI will not taint these particular proceedings. If the government elects to show

> See paragraph 2c above.
& The defense does not allege or imply that any potential witness has been intimidated into not testifying by Mr. Trump's
comments. Should such occur, the Court will reconsider its ruling on this matter.
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that there was no UCI, then it may do so either by disproving the predicate facts on
which the allegation of UCI is based or by persuading the Military Judge that the facts
do not constitute UCI. The government may choose not to disprove the existence of
UCI but prove that the UCI will not affect these specific proceedings. Id. Here, the
government has not chosen to challenge the predicate facts -- the statements by
Candidate Trump. Instead, the government has sought to persuade this court that
the statements do not constitute UCI or, at least, cannot be said to constitute UCI
until the members are subject to voir dire. The Court is persuaded that this is true.

13. As previously stated, Mr. Trump's statements made as a candidate for President
of the United States cannot pull him under even the apparent UCI umbrella. It is
simply not logical, meaning reasonable, to conclude that because he made those
statements when he was running for office in a heated and contentious campaign,
now that he is President, the accused cannot possibly receive a fair trial. The
reasonable observer would know that his comments were typical campaign rhetoric
designed to make his opponent look bad and win support for himself. Furthermore,
this reasonable member of the public will have the opportunity to observe the voir
dire process and hear the evidence in the case as well as the Court's instructions on
the law and evidence. They will know that the accused is not charged with "treason”
and that the death penalty is not authorized for either of his charged offenses. The
Court will take special care to ensure that the comments by Mr. Trump do not invade
this trial. After all that, the reasonable member of the public will have no doubt that
the accused has received a fair trial, uninfluenced by Mr. Trump's comments. It
would not be appropriate or prudent for the Court to decide that is not possible
without determining if the eventual fact finders have been influenced and are unable
to impartially hear the evidence and instructions and give the accused a fair trial.

14. Similarly, on the issue of unfair pretrial publicity, the defense has failed” to
persuade the Court that there is, at this point, some actual identifiable prejudice
attributable to Mr. Trump's comments. Again, the place that might occur is amongst
the prospective panel members. However, we cannot make that determination until
we have had a chance to inquire into their impartiality. And, the comments by Mr.
Trump that might be considered pretrial publicity are not so pervasive and unfair as
to saturate the community and prevent any trier of fact from being impartial. Mr.
Trump's comments about the accused were a relative few out of thousands he made
as he campaigned for election for nearly two years. They made up a very small
percentage of all he said to get elected and were always couched in terms of the
Obama administration, necessarily including Ms. Clinton, having made a "bad deal,"
which Mr. Trump said he would never make. His disparagement of the accused was
designed to contrast what we gave (five "really bad guys") for what we got in return
(one "deserter," "traitor," etc.). The name calling and characterization of the
accused's actions were designed to make that contrast, and the contrast between Mr.

" Indeed, though they do not do so affirmatively, it appears that they concede this issue, based upon the facts and
arguments they offer on this issue.
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Trump and his political opponents, as stark as possible. The accused was merely the
foil for delivering that political message. All reasonable members of the public and
potential panel members will know that was what he was doing and will not allow the
rhetoric to affect their impartiality. The cases dealing with presumptive prejudice
sufficient to establish a due process violation involve media saturation covering
significant facts, evidence and opinions in a particular case as well as constant
exposure to a limited and discrete jury pool. None of that exists here. The pool of
prospective members in this case comes from all of FORSCOM with duty
assignments all over the world. The media coverage in the form of Mr. Trump's
comments has not been constant, confined to a geographic area or pervasive. And,
Mr. Trump has said nothing about the accused or his case since August 2016. Under
these facts, the Court cannot find a due process violation sufficient to make
amelioration measures futile.

15. Still, the Court recognizes that this is an unusual case, perhaps unique in all the
annals of military justice. On top of the obvious unique aspects, we have a man who
eventually became President of the United States and Commander in Chief of all the
armed forces making conclusive and disparaging comments, while campaigning for
election, about a soldier facing potential court-martial for actions that had already
captured the attention of the public. The Court recognizes the problematic potential
created by these facts. Therefore, in order to vigilantly ensure a fair trial, the Court
will require the parties to submit a member's questionnaire on these issues which
will be provided to the members well in advance of trial and returned for review by
the parties well prior to voir dire. The Court will also allow very liberal voir dire on
this topic. These measures are not implemented as a remedy for UCI, as the Court
finds none at this point. They are provided to ensure that a thorough process for
vetting the panel members is in place to ensure that there has been no UCI and that
the accused receives a fair trial. If, after that process is complete, the defense
believes the legal landscape has changed on this matter, they are free to renew this
motion.

RULING

16. Defense motion is DENIED.

el P e

JEFFERY R. NANCE
COL, JA
Military Judge

Page 8 of 8



	UNITED STATES ARMY TRIAL JUDICIARY
	SECOND JUDICIAL CIRCUIT, FORT BRAGG, NORTH CAROLINA

