
IN A GENERAL COURT-MARTIAL
IN THE SECOND JUDICIAL CIRCUIT, U.S. ARMY TRIAL JUDICIARY

FORT BRAGG, NORTH CAROLINA

UNITED STATES )
)

v. ) Government Notice Pursuant to R.C.M.
) 801 (a)(6) for Appointment of Designee for

BERGDAHL, ROBERT BOWDRIE ) MSG (Ret) Mark Allen
(BOWE) )
SGT, U.S. Army )
HHC, Special Troops Battalion ) 25 January 2016
U.S. Army Forces Command )
Fort Bragg, North Carolina 28310 )

NOTICE

The Government hereby notifies the Court and Defense Counsel, that there is an
"apparent requirement to appoint a designee" under Rule for Courts-Martial [hereinafter
"R.C.M."] 801 (a)(6) and requests that the Court appoint Mrs. Shannon Allen as the
designee for MSG (Ret) Mark Allen to assume his rights as a victim under the Uniform
Code of Military Justice [hereinafter "UCMJ"].

FACTS

On 30 June 2009, the Accused, an Infantryman (MOS 11B) deployed to Paktika
Province, Afghanistan, as part of Task Force Yukon, Combined Joint Task Force-
82/Regional Command-East, deserted from his place of duty at Observation Post Mest.
The Accused was captured by enemy forces shortly after he departed. Over the
following months, Task Force Yukon and other elements of the United States Armed
Forces engaged in extensive search and recovery operations to recover the Accused.

On 08 July 2009, then SFC Mark Allen, was participating in the search and
recovery operations as part of Task Force Yukon when his patrol came under fire. SFC
Allen received a gunshot wound to the head. SFC Allen underwent medical evacuation,
a trauma stroke, multiple surgeries to remove portions of his brain, and extensive
rehabilitation. Now MSG (Ret) Allen is confined to a wheelchair, unable to do basic
tasks for himself, 100% dependent on others for daily living activities, and unable to
communicate.

On 30 November 2010, his wife, Mrs. Allen, was appointed MSG (Ret) Allen's
legal guardian by the Circuit Court for Hillsborough County, Florida. At the time, MSG
(Ret) Allen was in a treatment facility in Florida. On 11 October 2012, Mrs. Allen's
guardianship was transferred to, and accepted by, the Walton County Probate Court in
Georgia where the Allen family resides.
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Court-martial charges were preferred against the Accused on 25 March 2015.
The case was referred to a General Court-Martial on 14 December 2015. The Accused
is charged with one specification of desertion with intent to avoid hazardous duty or to
shirk important service in violation of Article 85, Uniform Code of Military Justice
[hereinafter "UCMJ"], and one specification of misbehavior before the enemy-
endangering the safety of the unit in violation of Article 99, UCMJ.

WITNESSES/EVIDENCE

The Government encloses the following documents as evidence:

1. DA Form 2173, Statement of Medical Examination and Duty Status, dated 30
September 2009.

2. Army Regulation 15-6 Investigation "Injury to SFC Mark Allen on 8 July 2009,
in Paktika Province, district of Deela", and attachments, dated 30 July 2009.

3. Court Documents Appointing Shannon Allen as Guardian for Mark Allen.
4. Proposed Order Appointing Mrs. Shannon Allen as designee for MSG (Ret)

Allen under R.C.M. 801 (a)(6)

Under R.C.M. 801(a)(6)(B)(iv) the Court "is not required to hold a hearing before
determining whether a designation is required or making such an appointment under
this rule." However, if the Court determines a hearing pursuant to Article 39(a), UCMJ,
is necessary the Government requests the Court allow the Government to provide
notice of additional evidence and witness testimony to be presented at the hearing.

LEGAL AUTHORITY AND ARGUMENT

I. It is necessary to appoint a designee to assume MSG (Ret) Allen's victim rights
under the UCMJ

The UCMJ and United States Code (implemented in Department of Defense
Directive 1030. 01, dated April 13, 2004, Department of Defense Instruction 1030.2,
dated June 4, 2004 and Army Regulation 27-10) provide crime victims significant rights
throughout the court-martial process. R.C.M. 801(a)(6) provides the Military Judge the
responsibility to "designate in writing a family member, a representative of the estate of
the victim, or another suitable individual to assume the victim's rights under the UCMJ"
if a victim of an offense is "under 18 years of age and not a member of the armed
forces, or who is incompetent, incapacitated, or deceased." MSG (Ret) Allen is
incompetent and will be unable to assert his victim rights unless the Court identifies a
designee.

(I. Mrs. Allen is a suitable individual to assume the legal rights of MSG (Ret) Allen

Mrs. Allen is MSG (Ret) Allen's wife and primary caregiver. Mrs. Allen is currently
the appointed guardian for MSG (Ret) Allen in the state of Georgia. She has expressed
a willingness to serve as MSG (Ret) Allen's designee if appointed.
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While the rule provides the Military Judge with wide discretion on who to appoint,
the discussion to R.C.M. 801(a)(6) identifies a number of factors that may be
considered including "relationship to the victim and physical proximity of any proposed
designee;... the willingness of the proposed designee to serve in such a role; [and] the
previous appointment of a guardian by another court of competent jurisdiction."

As his wife, primary caregiver, and legal guardian, Mrs. Allen is most suitable
considering the factors outlined in the discussion to the rule and should be appointed as
the designee under R.C.M. 801(a)(6).

CONCLUSION

Based on the above, the Government respectfully requests that the Court appoint
Mrs. Allen as the designee for MSG (Ret) Mark Allen under R.C.M. 801(a)(6).

EILEEN C. WHIPPLE
CPT, JA
Trial Counsel
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IN  A  GENERAL  COURT-MARTIAL  
IN  THE  SECOND  JUDICIAL  CIRCUIT,  U.S.  ARMY  TRIAL  JUDICIARY  

FORT  BRAGG,  NORTH  CAROLINA  
  

UNITED  STATES  
  
v.      
  
BERGDAHL,  ROBERT  BOWDRIE  
(BOWE)  
SGT,  U.S.  Army  
HHC,  Special  Troops  Battalion  
U.S.  Army  Forces  Command  
Fort  Bragg,  North  Carolina  28310  

)  
)  
)  
)  
)  
)  
)  
)  
)  
)  

  
  
[PROPOSED]  Order  Appointing  Mrs.  
Shannon  Allen  as  designee  for  MSG  
(Ret)  Allen  under  R.C.M.  801(a)(6)    
  
  
___  January  2016  
    

  
1.    This  matter  comes  before  the  Court  upon  notice  by  the  Government  pursuant  to  Rule  
for  Courts-Martial  801(a)(6).    
  
2.    The  Court  finds  that  MSG  (Ret)  Allen  is  incompetent  and  unable  to  assert  his  legal  
rights  as  a  victim  in  the  instant  case.    
  
3.    Pursuant  to  the  authority  granted  under  R.C.M.  801(a)(6),  and  for  the  sole  purpose  
of  assuming  the  legal  rights  of  the  victim  as  they  pertain  to  the  victim’s  status  as  a  victim  
of  any  offense  before  the  court,    it  is  hereby  ORDERED  that  Mrs.  Shannon  Allen  is  
appointed  as  designee  for  MSG  (Ret)  Allen,  and  it  is  further  ORDERED  that:  
  
   a.    At  any  time  after  appointment,  Mrs.  Allen  shall  be  excused  as  designee  upon  
request  or  a  finding  of  good  cause  by  the  Court.  
  

b.    If  Mrs.  Allen  is  excused  as  designee,  the  Court  shall  appoint  a  successor  
consistent  with  R.C.M.  801(a)(6).  
  
   c.    This  appointment  of  designee  shall  remain  in  effect  until  the  designee  is  
excused  or  UCMJ  proceedings  in  this  case  conclude.      
  
ORDERED,  this  ___  day  of  January  2016.      
  
        
  

  
[JUDGE  NAME]  
COL,  JA  
Military  Judge  




