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TO THE HONORABLE, THE JUDGES OF THE 
UNITED STATES ARMY COURT OF CRIMINAL APPEALS: 

Introduction 

The government's strange and novel petition is without merit 

and should be denied. 1 

Argument 

I . 

THE GOVERNMENT IS NOT ENTITLED TO THE 
SPECIFIC RELIEF THE PETITION SEEKS 

A petition for an extraordinary writ should be clear about 

the precise relief sought. The government's petition, obviously 

prepared in haste, is at best murky. The caption describes it as 

a petition for a writ of prohibition "to stay the proceedings.~ If 

that were the relief sought, the petition would serve no purpose 

since there already is a stay, due to the government's Article 62, 

UCMJ, appeal. 

The proper scope of that stay is before the Court of Appeals 

on Sergeant Bergdahl's writ-appeal petition. At issue is whether 

the stay should be limited to the correctness of Judge Nance's 

classified information order or should extend to the entire case. 

The writ-appeal petition is fully briefed and awaiting action by 

the judges. If the Court of Appeals lifts the stay, as Sergeant 

1 The petition mistakenly refers to the government as the appellant 
when in fact it is the petitioner (and Sergeant Bergdahl is the 
respondent). See Army Ct. Crim. App. R. 20.2(b). 
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Bergdahl has requested, Judge Nance will be able to address what 

we take to be the gravamen of the petition. For this reason, the 

better course is for this Court to abide the decision of the Court 

of Appeals, rather than assume the mantle of the trial court. A 

ruling should be forthcoming shortly since the Court of Appeals' 

Rule 19(e) affords priority to writ-appeal petitions. 

The introductory paragraph on page 1 of the petition goes 

beyond the caption and recites that the government seeks a writ of 

prohibition "to order the defense team to abide by the automatic 

stay pursuant to [R.C.M.] 908(b) (4) and the formal stay issued by 

this court and abide by the protective orders issued by the 

convening authority," which the government contends are still in 

effect pending further litigation. On page 7, the petition states 

under "Specific Relief Sought": "The government seeks a writ of 

prohibition to prevent defense counsel from acting in violation of 

this court's formal stay."2 Page 8 accuses appellee [sic; should 

be respondent, see note 1 supra] of having "disregarded this 

court's stay." On page 13, petitioner protests that "defense 

counsel have exploited this stay period" and asks the Court "to 

2 The petition purports (at 1, 6-7, 12) to distinguish beyond the 
automatic stay and some other stay it obtained. There is only one 
stay. Oddly, the petition (at 7) seeks a writ of prohibition only 
in respect of "this court's formal stay." See also Petition at 9. 
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enforce the stay by leaving the PII protective order and protective 

order for classified information undisturbed." 3 

Nothing in the petition indicates that Sergeant Bergdahl's 

attorneys have either violated or "exploited" the stay. 4 The 

closest it comes is at page 8, where it insists: "By choosing to 

violate a protective order during a period in which the military 

judge cannot act, appellee has disregarded this court's stay." On 

page 9, it asserts that "appellee's defense counsel have used the 

stay as an opportunity to violate the PII protective order issued 

by the SPCMCA." 

The Court should reject this desperate and bizarre theory. 

The stay the government sought on February 9, 2016 and this Court 

3 The last quotation is completely baffling and we will not address 
it beyond saying we do not see how it relates to a petition for a 
writ of prohibition. No one has "disturbed" any protective order 
and the petition has nothing to do with Judge Nance's classified 
information protective order. Petitioner's breathless (and 
unsuccessful) March 17, 2016 motion for a second extension of time 
in which to submit its brief in the Article 62 appeal observed (at 
4-5) that "[d]efense counsel's unwillingness to abide by the terms 
of a protective order dealing with only PII and sensitive 
information underscores the legitimate concern as to their access 
to classified information and whether they will comply with a 
protective order dealing with classified information." This is 
both unwarranted and personally insulting. We read it as a 
transparent attempt to chill our efforts on behalf of respondent. 
If petitioner has grounds for suspending or revoking the clearance 
of any defense counsel, let it be forthright and lay its cards on 
the table. None of the attorneys representing respondent in this 
Court has ever had a clearance suspended or revoked. 

4 The stay was the government's idea, not ours. Indeed, we have 
done everything in our power to resist and lift the blanket stay. 

3 



granted the same day, United States v. Nance, ARMY Misc. No. 

20160073 (Army Ct. Crim. App. Feb. 9, 2016), halts "the 

proceedings."5 Nothing referred to in the petition suggests that 

the defense, the prosecution, or Judge Nance have violated that 

stay. The prosecution has continued to go about its business, and 

so has the defense, albeit with our hands unfairly tied because 

Judge Nance has been disabled from ruling on motions, supervising 

discovery, and doing the many things a diligent trial judge in a 

major case must do to keep things moving. If the government's claim 

that the defense's mere creation of The Bergdahl Docket and 

disclosure of two bits of alleged PII violates the stay, then the 

same is true of all of the government's continuing pretrial 

activities. And if that is true, then the petition should be denied 

for lack of clean hands. In a nutshell, the stay is in no sense a 

mechanism for policing pretrial orders. 

Since the government is not entitled to the "Specific Relief 

Sought," that is the end of the matter. 

5 Petitioner remarks (at 3 n.2) that "[a]s the military judge's 
protective order and subsequent ruling on the clarification of the 
order are the subject of the government's pending appeal under 
Article 62, UCMJ, the legal effect of the military judge's ruling 
is stayed." This is wishful thinking. Judge Nance's order, as 
clarified, remains in effect; it is "the proceedings" that have 
been stayed. If petitioner wanted that order stayed, it should 
have said so in its earlier petition. The Court's order simply 
granted petitioner's request. 
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II. 

THE PETITION SEEKS A DECLARATORY JUDGMENT 
THAT IS BEYOND THE COURT'S AUTHORITY AND 

IN ANY EVENT IS UNWARRANTED 

As for petitioner's suggestion that respondent has violated 

a protective order, there is a way to test that, but it is not by 

a writ of prohibition. 6 This Court lacks authority to issue 

declaratory judgments, United States v. Plott, 38 M.J. 735, 741 

(A.F.C.M.R. 1993); cf. United States v. Thomas, 39 M.J. 626, 627 

(N.M.C.M.R. 1993) (treating motion for declaratory judgment as 

assigned error), or advisory opinions. United States v. Chisholm, 

59 M.J. 151, 152 (C.A.A.F. 2003) (per curiam) (citing United States 

v. Clay, 10 M.J. 269 (C.M.A. 1981)); United States v. Hargrove, 50 

M.J. 665, 667 (Army Ct. · Crim. App. 1999); see also United States 

v. Flores-Galarza, 40 M.J. 900, 908 (N.M.C.M.R. 1994). That again 

is the end of the matter. We will, however, offer some comments on 

what we take to be the government's concerns, lest our silence be 

deemed acquiescence. 

The two pieces of information petitioner cites as PII 

6 It is telling that petitioner does not claim to have sought 
relief from LTC Burke, who issued the protective order. A party 
seeking an extraordinary writ from an appellate court has a duty 
to explain why it cannot obtain the relief it seeks elsewhere. 
Army Ct. Crim. App. 20.1. We assume the government never approached 
LTC Burke for the simple reason that it considers him functus 
officio following referral to a general court-martial. On the other 
hand, if petitioner thinks LTC Burke still has a role to play, 
that cuts against its claim (at 12) that it has "no alternative 
remedies." 
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violations are nothing of the kind. LTC Burke's 25 March 2015 

protective order identifies types of PII but never mentions either 

of the two kinds of information to which the government points. 

Trial counsel's DoD identification number is not PII. Rather than 

signing documents by hand, ·MAJ Margaret Kurz chooses to affix an 

electronic signature that includes a DoD ID number on all 

of the documents she "signs." See Petition at 4 n.3. The protective 

order does not include DoD ID numbers. 

Nor does the cell phone number of assistant trial counsel CPT 

Michael Petrusic qualify as PII under the protective 

order. Unusually, he has elected to include his cell phone 

number in his.official signature block for every email he sends, 

without indicating that it is a personal cell phone rather than a 

government cell phone. LTC Burke's PII list does not include cell 

phone numbers. 

Even if the protective order had listed DoD ID and cell phone 

numbers, neither MAJ Kurz's DoD ID nor CPT Petrusic's cell phone 

number would properly be deemed protected in this case based on 

how those officers have chosen to employ them in countless utterly 

routine communications. 

As detailed in Defense Appellate Exhibit 8 of the Record of 

Trial, respondent has made every possible effort to clarify and 

seek relief from LTC Burke's unclassified protective order. 

Importantly, we continue to seek relief not because we believe we 
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are bound by that order, but because we recognize that others might 

seek to enforce it against us, as petitioner is attempting to do 

in the present writ case. Once the stay is lifted, whether in whole 

or in part, we will seek a more clearly understood model such as 

the Court of Appeals' limitations on case information in publicly 

available documents. Those limitations can be accessed through 

this link: 

http://www.armfor.uscourts.gov/newcaaf/NoticeRegardingCaseinform 

ation.pdf. It is noteworthy that the two bits of information the 

government claims are PII are not subject to redaction under the 

higher court's standards. 

III. 

RESPONDENT HAS NOT VIOLATED ANY 
EFFECTIVE PROTECTIVE ORDER 

Petitioner seems exercised about the free electronic reading 

room respondent has established. If the government had established 

such a reading room for this case, as it eventually did, for 

example, in the Manning case, see Center for Constitutional Rights 

v. Lind, 354 F. Supp.2d 389, 403-04 (D. Md. 2013), 7 or as it has 

long done for the post-9/11 military commissions, see Office of 

7 The Army's official United States v. Manning reading room, 
https://www.rmda.army.mil/foia/FOIA_ReadingRoom/Detail.aspx?id=B 
4, to which the Federation of American Scientists' Manning reading 
room has a link, http://www.fas.org/sgp/jud/manning/, is no longer 
accessible. 
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Military Commissions, Fairness "* Transparency "* Justice, Cases, 

available at http://www.mc.mil/cases.aspx (last visited Mar. 21, 

2016), or if it had taken the steps needed to bring the military 

justice system within the ambit of the federal courts' PACER system 

or something similar, there would have been no need for a privately 

maintained online docket. Despite its brief existence, The 

Bergdahl Docket has already proven its worth in informing the 

public about this case, and as a result has perhaps contributed to 

public confidence in the administration of military justice by 

increasing its transparency. Petitioner's unenthusiastic response 

is regrettable and bespeaks a tin ear on the critical importance 

of transparency.a 

Postings on The Bergdahl Docket have complied with LTC 

Burke's protective order, but we do not concede that that order is 

still in effect. While a military judge can issue and enforce 

8 To the extent that petitioner complains about respondent's 
release of the transcript of the Article 32, UCMJ, preliminary 
hearing, that was done on September 30, 2015. See Sig Christenson, 
In rare move, Bergdahl lawyer releases hearing transcript, San 
Antonio Express-News, Sept. 30, 2015, available at 
http://www.expressnews.com/news/local/article/In-rare-move
Bergdahl-lawyer-releases-hearing-6541862.php (last visited Mar. 
21, 2016) (noting reporter's inquiry to FORSCOM). A party seeking 
an extraordinary writ has a duty to act with reasonable dispatch, 
cf. C.A.A.F.R. 19(d). From that perspective the government's 
complaint about the defense having afforded the public access to 
the unclassified Article 32 hearing transcript comes far too late. 
In any event, the complaint is specious since the hearing was 
conducted in public. 
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orders against counsel in a referred general court-martial, an 

officer such as LTC Burke cannot. On December 14, 2015 (the day the 

charges were referred), trial counsel moved for a protective order 

with respect to classified evidence to repl~ce LTC Burke's July 8, 

2015 classified information order. Crucially, while trial counsel 

sought a new classified protective order, they did not seek to 

have the military judge issue a fresh unclassified protective order 

or adopt or ratify the previous unclassified protective order. 

IV. 

PETITIONER HAS FAILED TO SATISFY THE 
REQUIREMENTS FOR AN EXTRAORDINARY WRIT 

The issuance of extraordinary writs is a matter of "discretion 

sparingly exercised." Army Ct. Crim. App. R. 20.1. A party seeking 

such a writ must shoulder a "heavy burden." Dew v. United States, 

48 M.J. 639, 648 (Army Ct. Crim. App. 1998). The petition at bar 

falls far short of satisfying these standards. Petitioner claims 

(at 13) that the relief it seeks is "appropriate, clear and 

indisputable, and necessary." In fact, it is none of those things. 

Interlocutory questions such as those presented by the petition 

are best left to the trial judge, as the Court has previously 

recognized: "Not only will the military judge be the structurally 

appropriate person to consider the questions presented . . . ' the 

military judge, having a more developed record, will also be far 
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better positioned to consider the matter." Bergdahl v. Burke, ARMY 

MISC 20150624 (Army Ct. Crim. App. Oct. 8, 2015), at 4, 5. 

Petitioner also claims (at 12) that "[t] here is no other 

adequate means of relief, but it has only itself to blame for the 

fact that there is no trial judge currently in a position to hear 

its unfounded complaint. It cannot, by taking an appeal and 

securing a stay, force into an appellate forum matter that is 

quintessentially for a trial judge to resolve in the first 

instance. But see Petition at 12. Nor should petitioner be 

permitted to use its right to file an interlocutory appeal as an 

opportunity, in effect, to forum shop and take an issue out of the 

hands of a respected trial judge whose only offense is that he has 

ruled against the government. 

Conclusion 

For the foregoing reasons the petition should be denied. 

Respectfully submitted, 

~l..~ 
~ Eugene R. Fidell 

Feldesman Tucker Leifer Fidell LLP 
1129 20th Street, N.W., Ste. 400 
Washington, DC 20036 
(202) 256-8675 (cellphone) 
efidell@ftlf .com 

Civilian Defense Counsel 
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~ _b, 6U>:ti 
Franklin D. Rosenblatt 
Lieutenant Colonel, JA 
U.S. Army Trial Defense Service 
9275 Gunston Road, Suite 3100 
Fort Belvoir, VA 22060 
(703) 693-0283 
franklin.d.rosenblatt.mil@mail.mil 

Individual Military Counsel 

-+J-..b.~ 
for Nina S. Banks 

Captain, JA 
U.S. Army Trial Defense Service 
Ft. Bragg, NC 
(910) 396-9685 
nina.s.banks.mil@mail.mil 

Detailed Defense Counsel 

fl){ Jonat han 
Lieutenant Colonel, JA 
Defense Appellate Division 
(703) 695-9853 
jonathan.f.potter3.rnil@mail.mil 

Appellate Defense Counsel 

Captain, JA 
Defense Appellate Division 
(703) 693-0713 
matthew.d.bernstein.mil@mail.mil 

Appellate Defense Counsel 
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Certificate of Filing and Service 

I certify that I have, this 21st day of March, 2016 delivered 

the foregoing Response to the Clerk of Courts and hand-delivered 

and emailed copies to opposing counsel at the following addresses: 

carling.m.dunham.mil@mail.mil 
jihan.e.walker.mil@mail.mil 
mark.h.sydenham.mil@mail.mil 

CPT, Judge Advocate 
Appellate Defense Counsel 
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